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Chapter 20: The role of government agencies

Key points

Tackling vulnerability before it manifests in child abuse and neglect requires a sustained
and dedicated level of effort from all relevant government agencies. Stronger accountability
mechanisms are required to ensure these agencies treat the often complex and challenging
needs of vulnerable children as a priority.

Where child abuse or neglect is reported to the Department of Human Services or a child is in
the care of the State, agencies must not abrogate their responsibilities for those children to
the Department of Human Services.

Departments and agencies must move beyond vague and imprecise notions of joined-

up government and work together more effectively if there is to be a strategic and
effective response by government to the needs of vulnerable children. This requires a new
sophisticated level of inter-agency coordination.

This chapter suggests two distinct principles for the role of government agencies:

- each department or agency needs to be held accountable for the delivery of their
particular services to vulnerable children and young people; and

- the relevant departments and agencies need to work together to coordinate activities,
where it makes sense, and is achievable.

A number of recommendations are made in this chapter to address these two key messages
and ensure government agencies better meet their commitments to vulnerable children. The
key issues addressed in the recommendations include:

- better accountability can be achieved by a Commission for Children and Young People
reporting publicly on government performance in addressing vulnerability;

- the Department of Education and Early Childhood Development should be given
responsibility for the educational outcomes of children in out-of-home care;

- the Department of Health should be given responsibility for the health outcomes of
children in out-of-home care;

- better agency accountability can be achieved with the oversight of a specific purpose
Committee of Cabinet on Children’s Services;

- coordination of government services can be improved with a stronger and clearer role
for the Children’s Services Coordination Board, including coordination of area-based
activities; and

- the Victorian Children’s Council needs its role strengthened and clarified to ensure that it
is effective.



20.1 Introduction

Much recent work in government and academia has
focused on the need to better coordinate government
programs and services. In the area of child protection
this need is particularly acute. As this Report shows,
‘child protection’ is much more than the tertiary end
of the statutory child protection service involving

the Department of Human Services (DHS) and the
courts. The problems in the lives of vulnerable
children that may, down the track, necessitate such
interventions often begin years before — and therefore,
may be prevented through other means and through
thoughtful and professional early intervention by
government agencies, and those that they fund. In
addition, supporting the needs of children identified
as vulnerable is a responsibility for a number of
government agencies other than DHS. This chapter
primarily addresses the Inquiry’s Term of Reference
concerning the interaction of departments and
agencies and how they can better work together to
support at-risk families and children.

Better early intervention and support of vulnerable
children and young people will involve significant
new efforts by all relevant government agencies,
some of whom have not, in the past, been focused

on the specific and often complex needs of Victoria’'s
vulnerable children and young people. The needs of
vulnerable children do not ‘belong’ to one government
portfolio or department, and new approaches require
more than just notions of joined-up government’.
Responses require government agencies to stretch
their ambit to reach all children in need.

The Inquiry’s focus on the role of government agencies
in this chapter has two distinct messages:

* Each department or agency needs to be held
accountable for the delivery of their services to
vulnerable children and young people; and

* The relevant departments and agencies need to work
together to coordinate activities, where it makes
sense, and is achievable.

Chapter 20: The role of government agencies

This chapter provides an analysis of the issues and
challenges with the current role of government
departments and bodies in delivering or advising on
the needs of vulnerable children by providing:

* An overview of the roles and responsibilities of
relevant government agencies including DHS,
the Department of Health (DOH), the Department
of Education and Early Childhood Development
(DEECD), the Department of Justice (D0J), Victoria
Police, the Department of Planning and Community
Development (DPCD), local government, the
Department of Premier and Cabinet (DPC) and the
Commonwealth, in terms of meeting the needs of
vulnerable children;

* An overview and analysis of coordination of
government services, including the Children’s
Services Coordination Board (CSCB);

 An overview and analysis of Victorian Children’s
Council (VCC); and

e Comment on the weaknesses in the current structure,
and how they can be addressed.

This chapter provides recommendations to address
these weaknesses in the current arrangements,
principally in the areas of:

* Accountability of government agencies for outcomes
for vulnerable children and young people, including
individual agency goals and a whole-of-government
framework for improving outcomes for vulnerable
children, and the role of ministers and a Commission
for Children and Young people;

* Coordination of government services and the future
role of the CSCB; and

e The future role of the VCC.
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Overview and direction
for reform

The Victorian Government, like most similar
jurisdictions, allocates policy responsibilities by
portfolios, which are reflected in the budgets and
accountabilities for departments and agencies. In
terms of the overall population this works well.

For example, on the whole, children are generally
educated to a very high standard in Victoria and that
standard generally continues to increase year-on-
year. However, the outcomes of vulnerable children
with particular needs are much worse than the overall
population. Data provided by DHS shows that children
in out-of-home care are significantly less likely to
meet statewide educational benchmarks than the
rest of the Victorian population. In a study in the
United Kingdom, the Sure Start program showed that
comprehensive, population-based strategies appear
to offer fewer benefits to the most disadvantaged
participants than the less disadvantaged. It is always
likely that the most disadvantaged families will not
benefit without extra resources (Katz & Valentine
2009, p. 38). The situation in Victoria is the same.

20.2

More accountable and working more
effectively together

Properly addressing the needs of Victoria's vulnerable
children will require government departments and
agencies to be better held to account for their required
contribution to vulnerable children and young people,
and for the government to have in place better
mechanisms for coordination of services for them.

Large service delivery departments generally cater

well to the mainstream population. Unfortunately,
departments do not always address the needs of
vulnerable children and families or work collaboratively
enough to respond to the needs of these children and
families. What is needed are stronger mechanisms and
institutions to hold departments to account for finding
those vulnerable children and families that have or are
likely to fall through the cracks, address their needs,
and better coordinate service planning and delivery.

Chapter 3 and Chapter 8 provide some detail on
various aspects of government activity with respect to
vulnerable children and families. Section 20.3 provides
further details of the various roles and responsibilities
of relevant government agencies, with respect to
vulnerable children and families, to facilitate an
analysis of opportunities for reform.

20.3 Roles and responsibilities of key

government agencies

20.3.1 Department of Human Services

The specific responsibilities of DHS have been outlined,
in particular in Chapter 3 and Chapter 9. The most
obvious and high-profile role of DHS in protecting
vulnerable children is that of administrator of the
statutory child protection service.

The Secretary of DHS, under the Children, Youth and
Families Act 2005, has powers in relation to decision
making on the custodianship of children and young
people in the statutory child protection system. In
this function, the Secretary reports to the Minister
for Community Services, the portfolio minister
responsible for the statutory child protection service.
The Secretary also has a much broader leadership role
in the department’s responses to vulnerable children,
including through the registration, oversight and
monitoring of Child FIRST family service providers and
out-of-home care providers.

The Secretary is supported in this role by an executive
director for Children, Youth and Families. The Children,
Youth and Families division plays a key role in the
planning and provision of services to vulnerable
Victorian children and their families. Services include
youth justice and youth services, family services, and
statutory child protection services. The statutory child
protection service is specifically directed at those
children and young people at risk of harm or where
families are unable or unwilling to protect them.

The main functions of DHS regarding child protection
are to:

* Investigate matters where it is alleged that a child is
at risk of harm;

e Refer children and families to services that assist
in providing the ongoing safety and wellbeing of
children;

* Take matters before the Children’s Court if the child’s
safety cannot be ensured within the family;

« Supervise children on legal orders granted by the
Children’s Court;

* Provide and fund accommodation services, specialist
support services; and

* Enable adoption and permanent care of children and
adolescents in need (DHS 2011a).



Disability and housing services

DHS provides and funds services for people with
intellectual, physical, sensory, cognitive and
neurological disabilities. Services include:

* Individual packages and supports for people and
families and carers to access services based on
choice; and

» Accommodation support provided to groups of
clients in community-based settings and centre-
based residential institutions.

DHS provides a range of housing support services for
Victorians in need including:

* Crisis and transitional accommodation for people
who are homeless or at risk of homelessness; and

* Long-term affordable and accessible public and
social housing (DHS 2011a).

As discussed in Chapter 2, having a parent or caregiver
with a disability, or the child themselves having a
disability, is a risk factor to vulnerability. In addition,
situational stress, such as that brought about by
homelessness or the risk of homelessness, is a risk
factor in vulnerability. As such, DHS disability and
housing services engage with a significant number of
vulnerable people.

At present, the siloed structure in DHS between the
Children Youth and Families, Disability Services, and
Housing and Community Building divisions, does not
allow for optimal sharing of resources and focusing
on the needs of vulnerable children. Chapter 8 makes
suggestions for individual programs across sectors

to come together to form a comprehensive, coherent
and coordinated system of early interventions that
addresses the needs of vulnerable children and their
families.

Child Safety Commissioner

The Office of the Child Safety Commissioner was
established by the Child Wellbeing and Safety Act

2005 (CWS Act) and is a portfolio agency of DHS. The
Commissioner’s objectives are to promote continuous
improvement and innovation in policies and practices
relating to child safety and the provision of out-of-
home care services for children. The office undertakes
work in three major streams: out-of-home care
monitoring unit; inquiry and review unit (including
inquiries into the deaths of children known to the
statutory child protection service); and promotion and
policy unit (including legislative and policy analysis of
issues affecting children).
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The government has made clear that it supports a
stronger and more independent Commission for
Children and Young People. The Inquiry makes
recommendations with regard to this proposed
Commission and its role in the regulation and oversight
of government agencies in Chapter 21.

20.3.2 Other government agencies

Department of Education and Early
Childhood Development

In 2007 the former government created the
Department of Education and Early Childhood
Development (DEECD), integrating a number of
functions from the Office for Children (formerly in
DHS) with the former Department of Education to
oversee the management of children’s early years and
education services across the state.

DEECD’s overall responsibility is for the development
and learning of all Victorian children, from birth

and into adulthood. It is the major provider, funder
and requlator of early education and care, school
education, and adult education and training services
throughout the state. DEECD is also a significant funder
and provider of child health and disability services in
the early years. DEECD has advised the Inquiry that it
recognises that protecting children from significant
harm caused by abuse and/or neglect is a shared
responsibility for parents, care providers, schools,
communities, government organisations, and police
and community agencies.

In particular, DEECD’s interface with vulnerable
children is through: primary and secondary schools;
funding of local government maternal and child health
centres; and integrated children’s centres. All of these
universal services are vital not only for the educational
and health wellbeing of the general population but
also, importantly, for the early intervention and care
of vulnerable children and families, as outlined in
Chapter 8. DEECD also advised the Inquiry that, as

the department with the widest responsibilities for
children and young people, it also leads whole-of-
government efforts to monitor how children are faring,
including children from vulnerable or chronically
disadvantaged backgrounds, and to coordinate
government efforts to improve outcomes for these
children.
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Monitoring outcomes

DEECD has a data collection and reporting tool called
the Victorian Child and Adolescent Monitoring System
(VCAMS), which collects, analyses and is used to
prepare reports on how children and young people

in Victoria are faring. Its development was informed
by national standards developed by the Australian
Institute of Health and Welfare (AIHW), and advice
and input was also sought from the Australian Bureau
of Statistics (ABS). Data collected through VCAMS

is published through a variety of reports including
the annual The state of Victoria’s children reports. As
noted previously in this Report, The state of Victoria’s
children reports provide an evidence base for service
planning and policy development, and the Inquiry
notes that VCAMS data is very valuable and should

be a component of any whole-of-government policy
framework.

Coordination and advice

DEECD provides administrative support for the CSCB,
which brings together the key decision makers
across Victorian government departments, to ensure
coordination of activities impacting on children
(DEECD 2011a). An analysis of the CSCB, including
recommendations for reform, is at section 20.5.

DEECD also provides administrative support for the
VCC, which provides high level policy advice to the
Premier and the Ministers for Children, Early Childhood
Development and Community Services (DEECD 2011a).
An analysis of the VCC, including recommendations for
reform, is at section 20.6.

Department of Health

Until 2009 health portfolio activities were also in the
larger DHS. While DHS has a focus on child protection
activities, DOH continues to have responsibilities in
relation to vulnerable children. DOH is the government
agency responsible for the health of all Victorians

- this includes vulnerable children and families.
However, currently its efforts towards vulnerable
children and families appears limited to the Vulnerable
Children Program and the Community Health Services
program. As discussed in Chapter 8, the Inquiry
considers that these programs do not dedicate the
resources required for DOH to fulfil its obligations to
vulnerable children and young people.

Vulnerable Children’s Program

Health service providers, such as hospitals, can
contribute to the provision of early intervention to
children and young people and their families who are
identified as at risk of abuse and neglect. This includes
antenatal services. DOH's Vulnerable Children Program
supports health services in the early identification of,
and response to, children and young people at risk of
child abuse and neglect. The program has produced
and distributed a best practice framework for health
services that provides information and guidance on
issues relating to children and young people at risk of
abuse and neglect.

As discussed in Chapter 8, the Inquiry considers that
the level of government investment in the Vulnerable
Children’s Program is not sufficient, as there is less
than one full-time staff member attached to the
program. It is unclear whether this program has been
successful or whether health professions are generally
responding to children and young people at risk of
abuse and neglect.

Community health services

Community health services (CHS) are a network of
agencies delivering care in local government areas
across the state. As discussed in Chapter 8, the Inquiry
found that CHS can play a significant role in early
identification of vulnerable children and young people
through support services. However, the Inquiry notes
that the CHS program does not currently have a clear
function regarding vulnerable children and families,
including monitoring of vulnerable children and
families. In addition, CHS has assessment planning and
resource allocation activities occurring independently
of other areas of government activity.

Other responsibilities

Importantly, DOH should take the lead responsibility
for ensuring the provision of health services to
vulnerable children and families. This should not be
left to community service organisations (CSOs) or

DHS child protection staff. One glaring example of

this is the health assessments of children in out-of-
home care. Responsibility for these assessments and
consequential health plans currently rest with the
Secretary of DHS. The Inquiry makes a recommendation
to amend responsibility for this in section 20.4.

DOH also needs to consider where adult specialist
services it funds, such as mental health and alcohol
and drug treatment, can better interact with patients
who are parents. The Inquiry notes that the children of
the clients of such services are often very vulnerable.
The Inquiry notes that it is incumbent on DOH to
ensure these health services are taking into account
the needs of vulnerable children when treating adults
in families. This is addressed in Chapter 8.



Department of Justice

DOJ has responsibility in a number of portfolio areas
that interface with the most vulnerable children and
young people, in particular: the prisons system; the
Children’s Court of Victoria (Children’s Court); the
Children’s Court Clinic; and family violence (along with
DPCD and the police).

Corrections and courts

Corrections Victoria operates Victoria’s adult
corrections system, including prisons and Community
Correctional Services. Corrections Victoria responds to
a number of issues involving prisoners with vulnerable
children, including children who are born and live in
prison for a time. These children and young people are
in vulnerable positions, given their family and other
circumstances (Robinson 2011).

DOJ has portfolio responsibility for the courts. As
discussed in Chapter 3 and in more detail in Chapter
15, the Children’s Court was established as a specialist
court with two divisions to deal with matters relating
to children and young people. The Family Division of
the Children’s Court hears applications relating to
the protection and care of children and young people
at risk, as well as and applications for intervention
orders by DHS. The Criminal Division of the Children’s
Court hears matters relating to criminal offending by
children and young people. The Inquiry’s findings in
relation to the Children’s Court are in Chapter 15.

The Children’s Court Clinic is an administrative unit in
DOJ pursuant to the Children, Youth and Families Act
2005. The Clinic’s primary function is to make clinical
assessments of children and families for Children’s
Courts across Victoria in both child protection and
criminal cases and to submit reports to the court
requesting the assessments. It is a statewide service
that supplies clinical psychological and psychiatric
opinions for the judicial officers of the court, and
treatment programs. Examples of treatment offered
by the Clinic are counselling and the provision of
drug program services (Children’s Court of Victoria
2008). The Inquiry’s recommendations relating to the
Children’s Court Clinic are in Chapter 18.

Family violence

Family violence is a significant contributor to health

and welfare problems, especially among women and
children. Exposure of children to family violence is

one of the most common forms of child abuse. Family
violence is also linked to a multitude of other societal
issues that cost the community. This includes substance
abuse, mentalillness, poverty, homelessness and crime
(Australasian Police Leadership 2008, p. 2). While DPCD
leads the whole-of-government framework around the
government’s response to family violence, DOJ plans key
components of the government’s responses, particularly
where Victoria Police respond to incidents.
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Victoria Police

Victoria Police respond to a number of incidents and
allegations that may involve vulnerable children and
families, and Victoria’'s statutory child protection
system. These include family violence, child sexual
and physical assault, and offences relating to child
pornography.

Family violence

The police are often the people who first respond to
critical incidents involving family violence. Victoria
Police attempts to address family violence in Victoria in
the following ways:

* Providing safety and support to victims;

« Identifying and investigating incidents of family
violence and prosecuting people accused of criminal
offences arising from family violence;

* Assisting in the prevention and deterrence of family
violence in the community by responding to family
violence appropriately; and

* Ensuring people are referred to support services and
further assistance.

Family violence has been discussed in detail in Chapter
2, where the Inquiry notes that family violence is both
a risk factor that may cause a child or young person

to be vulnerable, and is a form of abuse of a child or
young person if that child or young person witnesses
the violence.

Sexual and physical assault of children and
young people

All police have a role in protecting children. However,
clear areas of responsibility have been established
for the investigation of child abuse matters. The
Sexual Offences and Child Abuse Unit members work
closely with DHS child protection practitioners. A set
of protocols has been developed between Victoria
Police and DHS to assist protective workers and police
in ensuring that a coordinated response is provided
during protective and criminal investigations of child
abuse. In addition to this collaboration between
agencies, is the pilot of multidisciplinary centres
(MDCs).

MDCs are an innovative way for a whole-of-
government response to sexual offences. The centres
are characterised by the use of police investigators
co-located with child protection workers, sexual
assault counsellor/advocates and with strong links

to forensic medical personnel. These specialist
professionals work collaboratively within one location
to provide responses to adult and child victim/
survivors of sexual assault and child physical abuse.
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In Victoria two MDCs comprising police and sexual
assault support services have been operating in
Frankston and Mildura since 2007. Child protection
workers have been co-located at the Frankston site
since 2008. A third MDC, in Geelong, is scheduled to
commence service shortly. The Inquiry visited the MDCs
in Mildura and Frankston. At a meeting with staff at
Frankston, staff commented to the Inquiry that having
police co-located with child protection workers has

helped with cross-fertilisation of skill sets and training.

In addition, the centre has helped break down cultural
barriers in place between each agency.

The Inquiry notes that MDCs have demonstrated
outcomes in relation to child sexual assault and
physical assault including:

* Increased rates of children disclosing abuse;
* Higher rates of offender conviction;

* Increased rates of engagement of non-offending
family members in believing and supporting the
child;

* Higher rates of children and families linked to
specialised support; and

* Anecdotal evidence of higher rates of retained
contact with known sexual offenders.

The Inquiry accepts that a key part of a successful centre
will be the building chosen to house the professionals
involved. It must appear open and accessible to a local
community - unlike a government building - as well

as being low key and friendly in appearance - unlike a
police station - to fit in with the community.

MDCs are jointly funded by Victoria Police and DHS.
The Inquiry notes that further roll-out of the centres
depends on locality, region and available resourcing.
The Inquiry notes that a further rollout of the centres
would require a more substantive governance
structure. These centres, or any co-located service
requires cross-agency board-like oversight and
monitoring at a senior level, along with funding and
service provision plans. However, MDCs provide an
innovative model for outcomes that can be achieved
when different government agencies pool their
resources and expertise in a coordinated manner.
Recommendations related to MDCs are discussed in
Chapter 9.

In regard to child pornography offences, the

Victoria Police Sexual Crimes Squad, in addition to
investigating and prosecuting child pornography
offences under the Crimes Act 1958, maintains an
intelligence database on individuals or groups
involved in child pornography, as well as maintaining
a liaison function with other areas of the force and
other government and external agencies such as the
Australian Federal Police and the Australian Crime
Commission.

Department of Planning and Community
Development

Family violence reforms

As noted in the above section on DOJ, DPCD leads

the policy coordination on family violence matters
since the recent reforms.The Victorian Family Violence
Reforms are unique in Australia and represent a
sustained effort to build an integrated response by
departments, agencies and service providers working
across and outside of government. The Victorian

policy context for family violence reforms is complex
because it involves different departments and portfolio
areas across government, multiple settings across

the community and a suite of different policies and
programs. Prior to the reforms there was fragmented
service provision and no clearly defined family violence
service system or cohesive policy framework.

The Inquiry notes that addressing family violence is a
key component of a holistic systems approach to the
issues of child vulnerability. The Inquiry also notes the
anecdotal evidence that the family violence reforms are
succeeding because of the coordination of government
programs and services under a consistent framework.

Community development and planning

Chapter 7 discusses the importance of promoting
community connectedness as a protective factor to
vulnerability, while Chapter 2 identifies the community
environment around a child as a key component in
that child’s development. The benefits of activities
that make communities stronger have been well
documented. People who live in disadvantaged
areas often have limited social networks and fewer
opportunities, which impacts on the wellbeing on
individuals and the community as a whole (DPCD
2011).

DPCD, together with local governments, has a major
role in planning communities so they are connected
and socially inclusive. This includes strategic urban
planning to integrate transport, shops, parks, libraries
and other social infrastructure, without which socially
disadvantaged families may become vulnerable.
Vulnerable children and families, in particular, can
benefit from good transport connections so they can
attend school and other services, access employment
opportunities and reduce financial stress that may be
related to car ownership, as well as meet other families
and attend community activities, so that they do not
become socially isolated.



DPCD, with local government, also delivers programs
and services to make towns and cities safer and more
family friendly so that families and young people feel
safe and encouraged to use civic facilities such as parks
and gardens. DPCD implements policies to support
Liveable Communities where everyone can be actively
involved in the place where they live by:

* Promoting participation from all sections of the
community;

* Using a community development approach to ensure
all sections of the community are able to engage in
land use and urban planning processes;

* Providing good regional and local governance that
give communities the opportunity to decide their
priorities and act on them;

* Encouraging investment in community development
through funding programs and partnerships with
government, private, philanthropic and local
resources; and

* Aiming for sustainability so that communities
continue to grow and improve.

The issue with many of the above strategic plans and
policies formulated by DPCD is that while the objectives
are sound, there are often no measurable goals in
place to track progress against those objectives.
Locally based action plans, such as that in the City of
Bendigo, discussed below, are examples of measurable
outcomes in community development.

Local Government Victoria

Local Government Victoria (LGV) is a business unit
within DPCD and works cooperatively with Victoria’s
79 local councils to ensure that Victorians enjoy
responsive and accountable local government
services. Through partnerships with councils and
local government associations, LGV encourages and
supports best practice and continuous development
in local governance and local government service
delivery. Through LGV, DPCD is responsible for service
delivery outcomes in local government and compliance
with government legislation and policies.

Local government
Child Friendly Cities

Many local governments in Victoria have developed
Child Friendly City plans, based on the framework
developed by the Municipal Association of Victoria.
The City of Wodonga states that its plan is designed to
provide a strategic direction for the development and
coordination of educational care and health programs,
activities and other local developments that impact

on children aged up to eight years in the municipality.
The plan is over a three-year period, complementing
council’s planning cycle. It is a guide for the long-term
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planning, development and evaluation of early years’
programs, activities and facilities across all council
departments. It enables Wodonga Council to make
informed decisions and maximise its resources (City of
Wodonga 2008).

The Bendigo City Council also has a Child Friendly
City Plan. Auspiced by St Luke’s Anglicare on behalf
of the Bendigo Child Friendly City Leadership Group,
is The State of Bendigo’s Children report. Produced

in March 2011, this report was funded through the
‘local champions’ Australian Early Development Index
projectin DEECD. This report benchmarks the outcomes
of children and young people in Bendigo against the
Victorian average applying an ecological perspective
(discussed in Chapter 2), in a profile unique to
Bendigo. Outcomes measured by the report will help
the community decide where to:

* Focus existing resources;
* Make a case for additional resources; and

¢ Act as a baseline for knowing whether a difference
has been made over time (Bendigo Child Friendly
Leadership Group 2011).

The Inquiry notes that this is an excellent local
initiative, facilitated by the state government.

Early childhood services

Local government also have a crucial role working
with vulnerable children in maternal and child health
(MCH) centres. The MCH service is free for all Victorian
families with children aged under six. There are MCH
centres in every local government area in the state.

The MCH service is funded in a shared arrangement
between local governments and DEECD. MCH centres
offer a universal primary health service for all Victorian
families with children from birth to school age, focused
on promotion, prevention and early detection of
physical, emotional or social factors affecting young
children and their families, and intervention where
appropriate.

The Inquiry notes that given MCH centres are so
important in early intervention with vulnerable
children, it is problematic that the local government
areas (LGAs) with the greatest need are in the lowest
socioeconomic areas and have the least amount of
local government funding, that is, because those
LGAs have a low rating base for MCH services. A
recommendation is made in Chapter 8 regarding the
need for the state government to consider further
injections of capital to assist better provision of MCH in
disadvantaged communities.
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In addition, local governments, along with some
community and private sector organisations, deliver
kindergartens and playgroups across Victoria. These
state-funded services are another critical point for
early intervention services.

Department of Premier and Cabinet

DPC is responsible for the Premier’s Families Statement.
First released in 2011, the 2011 Families Statement
was a discussion with Victorian families, with the
central tenet that families are the cornerstone of our
communities (DPC 2011). From 2012, benchmarks will
be putin place so that the 2012 Families Statement
will be a whole-of-government framework to help

the government identify the outcomes it wishes to
measure for families. Beyond 2012, the statement will
be reviewed and released annually. The Inquiry notes
that the Families Statement provides an opportunity
for vulnerability outcomes to be measured as a key
component of outcomes for Victorian families.

DPCis also the government’s central coordinating
department, and has a role in policy coordination of
many of the above activities in this section.

Essential Services Commission

Reporting to the Minister for Finance, the Essential
Services Commission (ESC) is Victoria’s independent
economic regulator of essential services supplied by
the electricity, gas, water/sewerage, ports, and rail-
freight industries. In addition to its regulatory decision
making role in these sectors, the ESC also provides
advice to the Victorian Government on a range of
regulatory and other matters such as taxi fares. Its
objective is to promote the long-term interests of
Victorian consumers and seeks to achieve this objective
by having regard to the price, quality and reliability of
essential services.

In addition to those traditional industries above,

the ESC has recently completed a review of the fee

and funding model arrangements for vocational
educational and training in Victoria. Because of its
unique skills and perspective as an independent pricing
regulator, the Inquiry has made recommendations

in Chapter 19 about the suggested role of the ESC

in regulating and advising the government on price
settings for out-of-home care services. This will allow
government to fund those services at the most efficient
price. The issue of funding out-of-home care services is
also discussed in detail in Chapter 10.

Commonwealth Government

At the national levelin Australia, the Council of
Australian Governments (COAG) initiated and agreed
in 2009 on Protecting Children is Everyone’s Business:
National Framework for Protecting Australia’s Children
2009-2020. The framework outlined the importance
of a broad approach extending beyond statutory child
protection services to vulnerable children and their
families. The framework identified a set of actions
and strategies to achieve the high-level outcome that
‘Australia’s children and young people are safe and
well’ including six supporting outcomes:

* Children live in safe and supportive families and
communities;

¢ Children and families access adequate support to
promote safety and intervene early;

* Risk factors for child abuse and neglect are
addressed;

¢ Children who have been abused or neglected receive
the support and care they need for their safety and
wellbeing;

* Indigenous children are supported and safe in their
families and communities; and

¢ Child sexual abuse and exploitation is prevented and
survivors receive adequate support (COAG 2009¢).

As noted in Chapter 2, the COAG framework does not
change the responsibilities of governments. States
and territories retain responsibility for statutory
child protection, as the Australian Government
retains responsibility for providing income support,
health and welfare services through such agencies as
Centrelink, Medicare and Family Assistance. However,
there is significant room for improvement where
Commonwealth services and Commonwealth funded
services interact with state programs and services to
address the needs of vulnerable children and families.

As discussed in Chapter 13, the Commonwealth
Department of Immigration and Citizenship is
responsible for providing settlement support to

newly arrived refugees and delivers this through the
Humanitarian Settlement Services (HSS) program.
Many culturally and linguistically diverse families
settle smoothly in Australia. However, some families
of culturally and linguistically diverse backgrounds are
highly vulnerable, particularly newly arrived refugees.
An onshore orientation program is also available to all
clients aged 15 and over that sets out critical skills and
knowledge culturally and linguistically diverse people
need to live and function independently in Australian
society, and to continue their settlement beyond the
HSS program. Exit from the HSS program is based on
clients achieving clearly defined settlement outcomes.



It is expected these settlement outcomes will generally
be reached between six and 12 months after the
refugee’s arrival.

The Inquiry considers that the Commonwealth should
do more to ensure the settlement of refugees and

that the National Framework for Protecting Australia’s
Children 2009-2020 should be reconsidered by COAG to
include reference to culturally and linguistically diverse
communities. Recommendations relating to this are
outlined in Chapter 13.

Summary

What is clear is that protecting Victoria’s vulnerable
children is a very complex multilayered task that cuts
across many portfolios and government agencies. This
includes, for example: early intervention and support
by a MCH nurse; a conversation about a child’s needs
at a parent’s medical appointment for their mental
health problems; working with an incarcerated parent;
referring a mother to a community support service
after family violence; or, where necessary, seeking
custody of a child or young person for the child or
young person’s protection and wellbeing — ensuring
that this child or young person is provided with health,
education and other support services - and trying,
where possible, to reintegrate that child or young
person back into their family, where that is determined
to be in the best interests of the child.

What is needed then for governments to properly
address vulnerability is:

* Very strong accountability mechanisms to ensure
government agencies are fulfilling their prime
responsibilities in relation to vulnerable children and
young people; and

* A very high degree of inter-agency cooperation and
coordination to support government departments
and agencies to pullin the same direction.

20.4 Accountability of government

agencies for outcomes for

vulnerable children and young

people
As stated above, several government agencies are
responsible for services that affect outcomes for
vulnerable children and young people. At present,
agencies (other than DHS) are not directly held to
account for meeting their responsibilities to vulnerable
children, nor is it clear to the Inquiry that these
agencies have specific and well-resourced initiatives
that would enable then to meet their responsibilities to
vulnerable children.

Chapter 20: The role of government agencies

Stronger accountability and scrutiny of agencies’
performance will encourage and promote a clearer
focus on achieving outcomes for vulnerable children,
leading to better outcomes for vulnerable children.
The Inquiry acknowledges government is bound by
traditional roles of portfolio responsibility, and that
the matter of vulnerability cannot be captured by
one ministerial portfolio or department. The Inquiry
believes that in fact individual agencies need to be
more accountable for their specific delivery of services
in relation to vulnerable children and families.

There is also room for urgent and significant
improvement in the way in which government

agencies and bodies are collectively held to account
for addressing the needs of vulnerable children. As
well as much stronger accountability of independent
agency goals, the Inquiry notes that there must

also be stronger accountabilities in place for whole-
of-government goals. There is currently no whole-
of-government framework to coordinate and drive
government efforts to improve outcomes for vulnerable
children. There are no agreed objectives, reform
directions, priorities or performance measures. There is
no agreed definition of what constitutes vulnerability.

As discussed in Chapter 6, the Inquiry considers

that Victoria’s system for protecting vulnerable
children requires a unified policy and service delivery
framework that sets out defined policy objectives and
indicators for evaluating progress. In Chapter 6, the
Inquiry recommends that this accountability could be
achieved by the government developing and adopting
a whole-of-government framework for improving
outcomes for vulnerable children. This framework
could include whole-of-government objectives,
performance measures, and responsibilities, with
defined departmental responsibilities and protocols
for coordinated service delivery at the local level (a
whole-of-government Vulnerable Children and Families
Strategy). In Chapter 6, the Inquiry recommends the
development and implementation of this framework.

Government departments should be more accountable
to ministers for delivery of coordinated services
consistent with whole-of-government strategies.
Ideally, relevant ministers should set the direction and
hold departments to account for their performance.
This could be achieved through a Cabinet Committee
to oversee the development of the Vulnerable Children
and Families Strategy, with a clear accountability
framework, and monitoring of departmental
performance against this framework.
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Recommendation 80

The Government should establish a Children’s
Services Committee of Cabinet comprising the
minsters responsible for community services,
children, education, health, community
development and justice to oversee:

¢ The development and implementation of the
whole-of-government Vulnerable Children and
Families Strategy;

¢ The coordination of the service delivery by
government agencies, particularly to vulnerable
children and their families; and

* Holding government agencies accountable
for their delivery of services with regard to
vulnerable children.

As stated above, government departments each require
stronger independent agency goals to direct their
efforts to vulnerable children and young people. As
discussed earlier in this chapter, DEECD is responsible
for educating the general population of children in
Victoria. However, it is not currently responsible,
under the Children Youth and Families Act 2005, for the
educational outcomes of children in out-of-home care.
This should not be the responsibility of DHS. Likewise,
DOH should be responsible for the health outcomes

of children in out-of-home care - as it is for all other
Victorians. This should not be the responsibility of DHS.

Recommendation 81

The Government should amend relevant legislation
to provide that the Secretaries of the Department
of Education and Early Childhood Development

and the Department of Health are responsible for
the education and health outcomes, respectively,
of children and young people in State care, with
responsibility for these services under the Children
Youth and Families Act 2005 being removed from
the Secretary of the Department of Human Services.

The Inquiry considers that additional accountability
for individual agency and whole-of-government
goals could be achieved if the progress against

the whole-of-government Vulnerable Children and
Families Strategy could be publicly reported upon
by the proposed Commission for Children and Young
People. The proposed Commission for Children and
Young People, which is discussed in more detail in
Chapter 21, would report directly to Parliament on
the overall performance of all government agencies,
thus providing strong accountability for departments
to improve their efforts and transparency around
outcomes against an agreed set of government
objectives.

Recommendation 82

Government performance against the whole-of-
government Vulnerable Children and Families
Strategy should be reported on by the Commission
for Children and Young People.

20.5 Inter-agency cooperation -

role and accountability of the
Children’s Services Coordination
Board

The implementation of the whole-of-government
Vulnerable Children and Families Strategy will require
a high degree of inter-agency cooperation and
coordination. The CSCB is the most appropriate body
to undertake this function; however, the Inquiry
considers that, the CSCB will need to be much more
effective than it has been to date and will need to

be held to account for its performance, if it is to
effectively implement the Vulnerable Children and
Families Strategy.

The CSCB is established under the CWS Act and brings
together key decision makers across agencies and
aims to ensure coordination of activities impacting on
children.

The CSCB is comprised of the Secretaries of DPC,
DTF, DEECD, DHS, DOH, DPCD and DOJ, and the Chief
Commissioner for Police. The CSCB is chaired by the
Secretary of DEECD.

The role of the CSCB is to coordinate the efforts of
different programs and consider how to best deal with
cross-portfolio issues and specifically to:

* Review annually and report to the minister on the
outcomes of government actions in relation to
children, particularly the most vulnerable children in
the community; and

* Monitor administrative arrangements to support
coordination of government actions relating to
children at local and regional levels (s. 15, CWS Act).

The CSCB meets at least three times a year and
administrative support is provided by DEECD. The CSCB
does not have any dedicated resources (DEECD 2011a).
The major areas of CSCB work have been:

* Annual reporting to government on child and youth
outcomes through The state of Victoria’s children
reports, most recently on Aboriginal children.
These reports are provided to the Minister for
Children and Early Childhood Development and the
Minister for Community Services for submission to
Cabinet. To date, four reports have been published;

* Sponsorship of the development of VCAMS, drawing
on administrative data from across government
and new collections developed in partnership



between departments, which also supports local and
statewide reporting and a growing and regularly
updated catalogue of evidence;

* A web-based delivery system to make VCAMS data
accessible across government and increasingly to the
publicis also being developed;

* Development of proposals for joined-up action
to address youth disengagement and youth
vulnerability, in particular leading to the Youth
Partnerships initiatives;

* Consideration of proposals for joined-up action
targeting young sole parents, school-leavers with
an intellectual disability, and families affected by
bushfires; and

* Monitoring local and regional coordination,
including by research in specific LGAs and across
local government.

While the datasets and reporting of outcomes listed
above are valuable tools that have better informed
service delivery, the CSCB needs to come together

to broker solutions and develop substantive plans

to improve implementation and coordination of
government services for vulnerable children. This will
be particularly important if the Vulnerable Children and
Families Strategy is to be successful.

There is significant scope to improve the coordination
of service delivery across agencies to drive improved
outcomes for vulnerable children. In his submission to
the Inquiry, the Child Safety Commissioner states that:

Despite the commitment to [principles of
collaboration, shared responsibility and
cooperation], itis clear that ‘silos’ within and
between departments and professional groups still
exist (Office of the Child Safety Commissioner, p. 3).

In another example, the Victorian Ombudsman found
in 2010 that there was very poor compliance with the
requirements of the DEECD-DHS partnering agreement
to improve educational outcomes for children in out-
of-home care (Victorian Ombudsman 2010, p. 96).

Members of the CSCB advised the Inquiry that
engagement by Secretaries in its work has been
variable and that the CSCB needs a different mandate
and needs to be more operational. Ideas for change
were suggested including that its activities need to be
reflected in the performance plans of Secretaries and
the CSCB should be chaired either by the Secretary
of DPC or by an independent chair appointed by the
Premier. The Inquiry notes that at its meeting with
the CSCB, of the eight members or acting members

in attendance, only three were of Secretary level:
one Secretary and two acting Secretaries. The other
five acting members included an acting Deputy
Commissioner of Police, two executive directors and
two directors.

Chapter 20: The role of government agencies

The Inquiry met with the new chair of the CSCB, the
newly appointed Secretary of DEECD in November
2011, who suggested a number of improvements to
increase the effectiveness of the CSCB, including: an
annual work plan; a set of performance indicators
for vulnerable children; and broader reporting
arrangements. These suggested improvements align
with the Inquiry’s recommendations and should be
implemented immediately.

A stronger role for the CSCB with greater accountability
to ministers could achieve improvements in
coordination of government services, with regard to
vulnerability. This could be done by requiring the CSCB
to submit a work plan and a report of achievements

on performance to the proposed Children’s Services
Committee of Cabinet. The CSCB should also implement
the Vulnerable Children and Families Strategy and
report on its progress of this to the Cabinet Committee.

Finding 18

At present there is no evidence that the Children’s
Services Coordination Board is effective in its role
of coordinating and driving government action to
address the needs of vulnerable children.

The Inquiry finds that amendments to the role
and accountabilities of the Children’s Services
Coordination Board may achieve the cultural
changes required to improve collaboration and
coordination at an agency level. This will be
particularly important if the proposed Vulnerable
Children and Families Strategy is to be successful.

Area-based service delivery and
coordination

Delivery of public services in Australia has traditionally
been provided by a mix of the public, private and
not-for-profit sectors, depending on the prevailing
economic and political circumstances (Keast & Brown
2006, p. 41). Over time there has been increased
contracting out of the delivery of traditional public
services to the private or not-for-profit sectors. In
addition, governments have also sought to deliver
programs and services through networks and
partnerships involving local government and local
area providers.
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The aim of local area partnerships, according to a study
of the Organisation for Economic Cooperation and
Development (OECD), is to identify synergies that draw
on local knowledge and goodwill to better coordinate
the delivery of existing government services. The OECD
further argues that local area partnerships seek better
policy outcomes through increasing coordination
between not only policies and programs but also
between government-funded services and across levels
of government and adapting them to local conditions
(OECD, in Curtain 2002, p. 50).

Across different regions significant differences in
quality of life outcomes persist, making area-based
partnerships an attractive proposition to governments
and to local and regional communities. Local area
partnerships allow local actors to participate in the
policy and program strategies for their local area
(Curtain 2002, p. 52).

Currently, the Victorian Government has broadly
categorised Victoria into eight administrative regions:
three for metropolitan Victoria, and five for rural

and regional Victoria. Each region has a Regional
Management Forum (RMF) that is ‘championed’ by

a departmental Secretary. The RMFs meet to share
information and encourage cooperation between
departments and local government, as well as working
with local communities to determine and deliver key
priorities.

Regional service delivery by government, in
partnership with local government, other local service
providers and communities, can be a very effective way
of developing tailored policy solutions, particularly
where there are regional characteristics to problems,
such as those involving vulnerable children and young
people.

To succeed, the proposed Vulnerable Children and
Families Strategy must be linked to the actual
circumstances in Victorian communities. This means
that the supporting performance measures or
indicators need to be framed by not only statewide
goals and measures, but also framed on an area basis
to provide a more granular progress update on how
the state is faring. As a further support, Chapter 8
proposes Area Reference Committees to oversee the
monitoring, planning, coordination and management
of operational issues between locally based CSOs and
DHS staff.

Recommendation 83

The Child Wellbeing and Safety Act 2005 should

be amended to give the Children’s Services
Coordination Board greater operational
responsibility for coordinating policy, programs
and services that affect children and young people.
Activities would include:

* Overseeing implementation by government
agencies of the Vulnerable Children and
Families Strategy and reporting on this to the
Children’s Services Committee of Cabinet;

* Proactively fostering the development of local
area partnerships, through the regions and
Regional Management Forums, to assistin the
coordination and delivery of area-based policies
and services to address the needs of vulnerable
children, including structuring and reporting on
area-based performance indicators;

e Proposing an annual work program for approval
the Cabinet Committee;

¢ Reporting annually on activities and
achievement; and

¢ Functioning as a source of advice on budgetary
matters regarding vulnerable children.

Sharing of information between agencies

Appropriate sharing of information between agencies
is vital to achieving good outcomes for vulnerable
children and young people. Without appropriate
sharing of information, agencies and service providers
may not have all of the necessary information about a
child or family that could assist with their situation.

The legislative impediments to sharing of information,
due to privacy restrictions, regarding child protection
cases were formally addressed in the 2005 legislative
amendments. Once a child or young person has been
referred to Child FIRST or notified to statutory child
protection, staff in the relevant CSO or DHS or the
police have the legislative ability to share relevant
information about that child or young person.

Despite this, the Inquiry has received submissions
from stakeholders that indicate there are still some
issues in the sharing of information between and
within government agencies. The Inquiry notes that
deficiencies in the execution of sharing of information
between agencies, once a child or young person has
been reported, to some extent can be addressed
through better workforce training and education.



The Inquiry also notes that there are weaknesses in
information sharing between agencies or providers at
the early intervention stage, where that information
sharing would be voluntary, that is, where there

is no notification to statutory child protection or

Child FIRST. In these cases, the adult in question’s
permission would be required before a service
provider could share information. For example, at a
MCH visit the nurse may think it would be useful to
speak to the mother’s doctor to ascertain information
about her health to help with the child’s health or
development problems. The nurse in this case would
need permission from the person in question. This is
an appropriate privacy protection for the person in
question. However, the Inquiry considers that there
are some beneficial effects from sharing this sort

of information at the early intervention stage. The
Inquiry notes that what is required is a cultural change
and strong protocols so that service providers and
health care professionals seek to explain to clients
why sharing of information with other agencies is
beneficial and seek their permission to do so. The
Inquiry, however, acknowledges the importance of
confidentiality in relation to children and young people
who can be adversely affected by inappropriate sharing
of information.

Finding 19

Legislative changes in 2005 addressed the legal
impediments to sharing of information, due

to privacy, regarding child protection cases.
However, some organisational barriers to the
appropriate sharing of information between

and within government agencies still exist. The
Inquiry finds that matters such as this should be
addressed and resolved by the Children’s Services
Coordination Board.

In addition, a cultural change by some health and
other service providers, led by government, is
required to facilitate better information sharing to
improve the outcomes of vulnerable children and
young people.

Chapter 20: The role of government agencies

The role of the Victorian
Children’s Council

The VCC, established under the CWS Act, was created
to provide high-level policy advice to the Premier, the
Minister for Children and Early Childhood Development
and the Minister for Community Services. The VCCis a
ministerial advisory body.

20.6

VCC members are recognised experts in a broad range
of children’s policies and services. They have been
selected as individuals and not as representatives of
their organisations or interest groups. The Child Safety
Commissioner is a member ex-officio (s. 9, CWS Act).

The VCCis intended to be a source of advice to
government on all matters relating to children aged

0 to 18 years in Victoria. Its mandate is to be forward
looking, acting as an active advisor to government on
how to meet key challenges facing Victorian families
and to improve child outcomes, particularly in relation
to vulnerable children.

The VCC attempts to actively engage with Victorian
Government planning, to help families give their
children the best start in life, and to support

young people in the transition to adulthood. The
VCCis involved in assisting Victorian government
departments to build a stronger evidence base and
understanding of how to improve child outcomes and
opportunities. The VCC meets every two months or
as required and is supported by DEECD. The VCC does
not sponsor initiatives or have its own budget or any
dedicated staff (DEECD 2011a).

The VCCis not part of the coordinating framework for
directing government services to address the needs

of vulnerable children and young people. However,

an effective VCC could be very important in advising
government in the development of such policies as
those to be contained in the proposed whole-of-
government Vulnerable Children and Families Strategy.

The VCC met five times in 2011 and has identified

a number of themes that it will be addressing in
forthcoming meetings, including: integration of
major cross-portfolio issues; how universal services
have an impact on disadvantage; and identification
of gaps in monitoring how children are faring and the
effectiveness of service systems.

The Inquiry is concerned that the VCC is not currently
playing an effective role in advising the government or
working proactively to address strategic opportunities
for addressing the needs of vulnerable children.

The Inquiry met with the then Acting Chair (now
Chair) of the VCC and with the VCC. The VCC stated to
the Inquiry that it was seeking to clarify its role. The
Inquiry believes the VCC can play an important role in
providing independent advice to the government.
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The Inquiry considers that the VCC can be strengthened
in a number of areas. Government should receive

an annual work plan from the VCC. This will allow
government to ensure the VCC has an appropriate focus
and authority from government to conduct its work. In
addition, the VCC should be given the ability to receive
references from government, and the ability to be a
source of expert advice for the proposed Commission
for Children and Young People, if requested by the
Commission. This will ensure that the advice of the

VCC is a part of the systems approach to addressing
vulnerability.

There are two points relating to membership of the
VCC that have been considered by the Inquiry. First,
the Inquiry notes that the VCC does not currently have
an expert on the needs of children from culturally

and linguistically diverse communities. This should be
addressed by the government appointing a person to
the VCC with expertise in this area in order to improve
outcomes for vulnerable children and young people
from culturally and linguistically diverse backgrounds.

Second, itis noted that the current Child Safety
Commissioner is an ex-officio member of the VCC.
Given the role and function of the Commission for
Children and Young People recommended in Chapter
21, the Inquiry considers that it is inappropriate for a
Commissioner to have membership of the VCC.

Further, the government should review the
performance of the VCC after two years to ensure the
Inquiry’s recommended reforms are effective.

Recommendation 84

The Government should strengthen and clarify the
role of the Victorian Children’s Council by:

¢ Requiring the development of an annual work
plan to be signed off by the Premier;

* Providing for the Premier and Ministers for
Children, Early Childhood Development and
Community Services to refer matters to the
Victorian Children’s Council for consideration;

¢ Allowing it to also provide advice to the
proposed Commission for Children and Young
People, if requested by the Commission; and

» Appointing of a person with expertise in the
needs of children of culturally and linguistically
diverse backgrounds.

Further, the Children Youth and Families Act 2005

should be amended to remove the Child Safety

Commissioner, or the successor commission, from

the membership of the Victorian Children’s Council.

The Victorian Children’s Council should be

reviewed after two years.

20.7 Conclusion

This chapter has provided analysis of the current

roles and responsibilities of government agencies. It
shows that there is an urgent need for improvement

by government departments and bodies in delivering
and advising on the needs of vulnerable children.
There is little evidence that the CSCB service delivery
effectively. The VCC's role can be important but is
currently unclear. Both of these bodies have a vital role
in relation to vulnerable children.

This chapter has provided recommendations to

reform accountability arrangements with defined
departmental responsibilities and protocols for
coordinated service delivery at the local level (a
whole-of-government Vulnerable Children and Families
Strategy), to be developed with oversight from a

new Cabinet Committee and publicly reported on to
Parliament by the proposed Commission for Children
and Young People. These reforms would provide strong
accountability for government departments to improve
their efforts and transparency around outcomes
against an agreed set of government targets.

In addition this chapter has provided recommendations
for better coordination and advice through
improvements to the arrangements of the CSCB and the
VCC. The CSCB should be responsible for implementing
the proposed Vulnerable Children and Families Strategy
and the proposed Cabinet Committee should hold it to
account for this task. The changes to the VCC should
ensure it plays an effective role, with a review to
ensure this occurs. Reform to both of these bodies will
assist Victoria to move to a holistic systems approach
to tackling the needs of vulnerable children.
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Chapter 21: Regulation and oversight

Key points

* Regulation and oversight are essential functions in the system for protecting Victoria’s
vulnerable children and young people. External scrutiny of service delivery can provide
independent assurance that services are well managed, safe and fit for purpose, and that
public money is being used properly.

* The Department of Human Services’ (DHS) current approach to regulating community service
organisation (CSO) performance does not do enough to identify, address and prevent the
major and unacceptable shortcomings in the quality of out-of-home care. In seeking to
reduce the requlatory burden on CSOs, DHS has failed to maintain an adequate level of
external scrutiny of CSO performance. In particular, it is unacceptable that:

- all CSOs are subject to the same cycle of one independent external review every three
years, regardless of their performance; and

- thereis no program of unannounced inspections to act as a quality assurance mechanism
to preventincidents or concerns from arising.

* The Inquiry recommends that DHS should adopt a risk-based approach to the regulation of
CSO performance.

* Given that DHS relies on CSOs to deliver services that are central to DHS achieving its core
objectives, the Inquiry recommends that DHS retain responsibility for the regulation and
monitoring of the CSOs, provided this function is independent and subject to independent
oversight.

* The Inquiry considers there to be insufficient independent oversight of Victoria’s system
for protecting vulnerable children. The Child Safety Commissioner has limited powers and
functions compared with commissioners and guardians in other states and territories.

* The Inquiry recommends that the Government establish a Commission for Children and Young
People. The new Commission would oversee and report to ministers and Parliament on all
laws, policies, programs and services that affect the wellbeing of vulnerable children and
young people. The Commission would replace the existing Child Safety Commissioner, but
retain the Commissioner’s current roles and functions. The Commission would also assume
the powers currently granted to the Ombudsman under section 20 of the Children, Youth and
Families Act 2005.

* The data reported by DHS and external agencies do not provide the basis for a comprehensive
assessment of the performance of child protection, out-of-home care and family services, in
particular with regard to their effect on the incidence and impact of child abuse and neglect.
The Inquiry recommends improved public reporting to help ensure government agencies are
accountable for their actions, and to support continuous improvement in individual services
and across the sector.

* The Child Safety Commissioner and the Victorian Child Death Review Committee make an
important contribution to overseeing the system through reviewing child deaths. However,
the Inquiry recommends that the current two-stage review arrangements be streamlined into
a single process undertaken by the proposed Commission for Children and Young People.



21.1  Introduction

Regulation and oversight are essential functions in the
system for protecting Victoria’s vulnerable children
and young people. External scrutiny of service delivery
can provide independent assurance that services are
well managed, safe and fit for purpose, and that public
money is being used properly. In this way, regulation
and oversight are essential to ensuring that the
delivery of services for vulnerable children and young
people and their families is fair and accountable to
Parliament and the public (Crerar 2007, p. 4).

Regulation and oversight have an important role to
play in improving the transparency of the overall
system. Reporting the outcomes of regulatory and
oversight activity can provide Parliament, ministers
and departments with additional information about the
performance of the system and outcomes for clients.
This can support government efforts to focus services
more effectively on client needs. External scrutiny can
also be a catalyst for improvements in the way that
individual providers deliver services (Crerar 2007, p.
18). Effective regulation and oversight are therefore to
the long-term benefit of vulnerable children and young
people and their families.

Several submissions to the Inquiry maintained that
the unhelpful nature of some media reporting and the
public debate concerning the system for protecting
Victoria’s vulnerable children had contributed to

a loss of public trust and confidence in the system
(for example, Gippsland Centre Against Sexual
Assault submission, p.5). Transparent regulation and
oversight, with better public reporting or information
about the performance of the system, is fundamental
to restoring and maintaining public trust.

The Inquiry considers reqgulation and oversight to be
separate and distinct functions within the system for
protecting Victoria’s vulnerable children.

Regulation

Regulation is one of the key instruments available

to government to achieve its social, economic

and environmental objectives and to respond to
community needs (Victorian Competition and Efficiency
Commission 2011, p. XXIII). While there is no single
definition of regulation or the range of measures and
mechanisms that it comprises, it is commonly held
that government regulation involves an intentional
measure or intervention by a government agency
that seeks to influence the behaviour of individuals,
businesses and not-for-profit organisations (Freiberg
2010, p. 21).

Chapter 21: Regulation and oversight

Many government regulators employ a narrow
conception of requlation that focuses on legal
instruments such as primary and delegated legislation.
Under broader definitions, a range of non-rule based
mechanisms - such as economic incentives, education
and information - are also considered to be forms of
regulation that are used by government to achieve its
goals.

The rationale for government regulation may be

to raise economic welfare, or to achieve social or
environmental objectives. Economic regulation
generally seeks to improve economic outcomes by
addressing market failures, whereas social regulation
seeks to manage the risk of harm to individuals

or the community, to pursue government’s policy
objectives, or to maintain public confidence and trust
in government and the services in question.

This chapter examines the system of registration,
monitoring, investigation and review of community-
based family services (family services) and out-of-
home care services delivered by community service
organisations (CSOs) and individual carers on behalf
of the Department of Human Services (DHS). The
delivery of statutory child protection services, a form
of regulation of the family’s care for the child, is
examined in Chapter 9.

The government is responsible and accountable

for protecting vulnerable children and families

and improving their wellbeing. To meet these
responsibilities, the government funds CSOs to provide
effective family services and out-of-home care. CSOs
and individual carers play a critical role in responding
to the needs of vulnerable children and their families.
The processes put in place by government to fund
and regulate CSOs and carers help to ensure Victoria’s
vulnerable children are protected from harm and

that CSOs meet their obligations to deliver effective
services.

Oversight

Oversight involves an external body reviewing the
conduct and decisions of government agencies and
public officials. The review may take the form of an
investigation, inspection or audit and can be based on
a complaint, a legal obligation or the oversight body’s
own discretion.

Oversight seeks to maintain the integrity of
government agencies and public officials by holding
them accountable for actions and decisions they make
while carrying out their duties. Accountability is a
keystone of representative government, as it both
enhances public confidence in government and helps
ensure government is responsive to the interests of the
public (NSW Ombudsman 2010, p. 1).
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In Victoria there are two primary oversight bodies

that have the power to investigate, review and audit
government agencies and public officials: the Victorian
Ombudsman and the Auditor-General. The Child Safety
Commissioner provides an additional layer of oversight
regarding children in out-of-home care, on the basis
that they ‘are a particularly vulnerable group and
require an extra voice on their behalf (Parliament of
Victoria, Legislative Assembly 2005a, p. 1,367). Many
other jurisdictions have established commissioners

for children and young people with broader oversight
powers.

Prior to the 2010 election, the Victorian Government
(then in opposition) committed to establish an
independent Children’s Commissioner who would
report directly to Parliament and would be able to
initiate reviews regarding children who have been
abused or neglected (Victorian Liberal Nationals
Coalition 2010, p. 19).

Structure of the chapter

This chapter addresses the Inquiry’s Term of Reference
relating to the oversight and transparency of the child
protection, care and support system, and whether
changes are necessary in oversight, transparency
and/or regulation to achieve an increase in public
confidence and improved outcomes for children.

The chapter describes and assesses the existing
regulatory arrangements that apply to the delivery

of family services and out-of-home care, including

the governance of those regulatory functions, and
examines the oversight and transparency of the system
for protecting Victoria’s vulnerable children.

21.2  Regulation of family services

and out-of-home care

The Children, Youth and Families Act 2005 (CYF Act)
provides for CSOs to deliver services on behalf of DHS
to ‘meet the needs of children requiring protection,
care or accommodation’ (s. 44). Chapters 8 and 10
describe how DHS engages (SOs to deliver family
services and out-of-home care.

The regulation of family services and out-of-home care
is a form of social requlation with several overlapping
objectives:

* To reduce the risk of harm to, or to protect,
vulnerable children and their families, with the
priority on the child’s best interests;

* To support government policies related to improving
the wellbeing of vulnerable children and young
people; and

* To contribute to public trust and confidence in the
system protecting Victoria’s vulnerable children.

The Victorian Guide to Regulation (Victorian
Government 2011e, pp. 2-3) notes that it is not
possible for government to guarantee a completely
risk-free society, or to prevent every event that might
cause harm. Risk-focused regulation is therefore
concerned primarily with the management of
unacceptable risk (Freiberg 2010, p. 13). Under a risk-
based approach, rather than regulation involving a
series of ad hoc and episodic responses to incidents
as they occur, risk assessment and management
become the central organising principles underpinning
requlatory strategy.

The measure of unacceptable risk is the probability of
harm. Requlators often make complex judgments in an
environment containing a high degree of uncertainty.
When making assessments of risk, regulators can
overestimate or underestimate the actual degree

of danger. Low probability events can occur. With

the benefit of hindsight, it is easy to look back at

an adverse event and overestimate how visible the
signs of danger were (Munro 2011b, p. 18). This is
sometimes described as hindsight bias.

Over recent years there have been significant changes
in governments’ understanding of good regulatory
practice. There has been a shift away from prescriptive
regulation - that specifies in relatively precise terms
what is required to be done - towards more flexible
approaches, such as performance-based regulation,
which specifies desired outcomes or objectives but not
the means by which they must be met (Freiberg 2010,
pp. 88-89).

There are a number of factors that makes the
regulation of family services and out-of-home care
different to the requlation of most other markets. The
government is the sole funder of the services, and
clients often do not have the opportunity or capability
to choose between service providers. In the case

of out-of-home care, most services are provided by
individual carers at arm’s length from CSOs, and the
(CSOs effectively act as quasi-regulators of these carers.
Part of the regulatory task, therefore, is to ensure
there is adequate public accountability for the delivery
of these services.

The capacity of the community sector has a bearing
on the government’s regulatory task. As described in
Chapter 16, some CSOs are relatively large not-for-
profit enterprises that receive significant funding
from DHS and can be reasonably expected to have
appropriate governance arrangements in place to
provide for effective service provision and proper
accountability. There are a significant number of
smaller CSOs, however, that receive small amounts of
funding and are more likely to have weaker governance
and less capacity for quality assurance.



Victoria’s approach to regulating family services and
out-of-home care is similar to that adopted in other
sectors serving vulnerable clients, such as residential
aged care, home and community care, disability
services, and early childhood education and care (see
Table 1in Appendix 14). Consistent with the trend
towards more performance-based approaches, these
regulatory systems typically consist of four main
elements:

* Registration, licensing or accreditation of service
providers;

* A set of performance standards that service providers
must meet;

* Monitoring and review of service providers’
performance against the standards; and

* Some system of sanctions for noncompliance.

Most other Australian states and territories adopt

a similar approach to Victoria to regulating out-of-
home care, involving licensing or accreditation of
providers, approval or registration of foster carers,
and monitoring of providers’ compliance with a set of
performance standards. In 2011 the Commonwealth,
states and territories agreed to national standards
for out-of-home care, that aim to ensure children in
need of out-of-home care are given consistent, best
practice care, no matter where they live (Department
of Families, Housing and Community Services and
Indigenous Affairs 2011).

The regulatory framework applying to family services
and out-of-home care in Victoria is made more
complex by the number of related processes that
DHS administers in order to fulfil its other roles and
responsibilities. Several of these processes also
constitute a form of regulation. These include:

* Registration and disqualification of carers;
» Investigation of critical incidents;

* Investigation of abuse in care and quality of care
concerns; and

* Monitoring of CSOs as a result of their service
agreements.

Figure 21.1 illustrates the connections between these
processes, and illustrates how issues are escalated if
they are not addressed by the CSO.

21.2.1 Registration and monitoring of
standards

Registration of CSOs

Under the CYF Act, the Secretary of DHS may register a
(SO to provide: out-of-home care services; community-
based child and family services; or other prescribed
categories of service (s. 47). To be eligible for
registration, a CSO must:
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* Be established to provide services to meet the needs
of children requiring care, support, protection or
accommodation and of families requiring support;
and

* Be able to meet the performance standards that
apply to CSOs under the Act.

(CSOs are registered for a period of three years. The
register of CSOs containing contact details and the
category of registration is publicly available on the
DHS website.

As at June 2011, there were 107 CSOs on the DHS
register. Fifty-six CSOs were registered to deliver out-
of-home care and 88 CSOs were registered to deliver
community-based child and family services. Thirty-
seven CSOs were registered to deliver both out-of-
home care and community-based and family services.
A further 18 ‘light touch’ CSOs are not required to be
registered because they receive less than $100,000
from DHS to deliver family services.

Performance standards

The CYF Act allows the Minister to determine
performance standards to be met by registered CSOs.
The standards came into effect in May 2007, and apply
to both family services and out-of-home care services.
They were developed with the aim of:

* Ensuring consistency in quality for family and out-of-
home care services;

* Setting an organisational framework to help support
(CSOs to provide quality services for children, youth
and families;

* Defining the standards of care/support that children,
youth and their families can expect;

* Providing guidance about best practice approaches
to support services to achieve their organisational
goals; and

¢ Enabling services to monitor and review performance
on an ongoing basis that can inform service
improvement (Victoria Government Gazette 2007).

Table 2 in Appendix 14 summarises the standards and
performance criteria that apply to CSOs.

DHS has announced that in July 2012 it will implement
a single set of standards to apply to all funded
organisations delivering out-of-home care and

family services, homelessness assistance services and
disability services (see Table 3 in Appendix 14). The
DHS standards will replace the performance standards
that currently apply to these service providers. The DHS
standards comprise four standards and 16 criteria - a
significant reduction on the eight standards and 37
performance criteria under the existing standards.
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Figure 21.1 Victoria's system for regulating family services and out-of-home care
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The intention is to reduce the regulatory burden on
funded organisations, so that for the purposes of
registration, they need only be independently reviewed
once every three years regardless of the number of
departmental programs they are funded to provide.
The Inquiry’s concerns regarding this arrangement are
discussed in section 21.2.8.

In addition to performance standards, section 61 of
the CYF Act requires registered CSOs to:

* Provide services in a manner that is in the best
interests of the child;

* Ensure the services provided are accessible and made
widely known to the public; and

* Participate collaboratively with local service
networks.

Monitoring and review of standards

The CYF Act grants DHS extensive powers to monitor
and review the performance of registered CSOs. This
includes the power to:

* Viisit a CSO at any time to:
- inspect its premises, documents and records;
- see any child who is receiving services;
- make inquiries relating to the care of children; and

- make any other necessary inspections regarding
the management of the CSO (s. 64); and

* Undertake inquiries relating to the performance of a
€SO (s. 62); and

* Conduct an independent review of the performance
of a €S0 (s. 63).

In practice, most CSOs are subject to an external review
once every three years, as part of their re-registration
process. DHS appoints a panel of independent
organisations to undertake external reviews. DHS

does not reqularly conduct unannounced inspections
of CSOs. An irregular external review of a CSO may be
commissioned if an issue of concern is identified and
not addressed by the CSO. The circumstances in which
this may arise are discussed in section 21.2.3, section
21.2.4 and section 21.2.5.
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Terms of reference for an external review

External reviews evaluate the quality of services
provided by a CSO in relation to the performance
standards. Other terms of reference for an external
review would depend on any identified concerns
regarding the CSO. Terms of reference can include:

» Examination of client management system and
safety polices;

* Suitability of corporate governance
arrangements;

* Evaluation of strategic and business planning
and management;

* Evaluation of effective management of funds;
and

» Examination of specific client or community
complaints (DHS 2007, p. 13).

A number of sources are used to inform external
reviews, including:

* Desktop reviews examining the CS0’s most recent
internal review report and other documents;

¢ On-site inspections;
¢ Client and staff file reviews;

¢ Interviews with staff, volunteers and board members;
and

* Interviews with clients (DHS 2011n, p. 13).

The first external reviews following the introduction of
the performance standards were completed between
May 2009 and March 2010. External reviews of 99
(SOs were undertaken. The reviewers’ contracts with
DHS expired following this period, and no further
external reviews were undertaken in 2010 or 2011.
New organisations were engaged in 2011 to undertake
a second round of external reviews, prior to the
introduction of the DHS standards.

In the years that CSOs are not subject to an external
review, they are required to undertake a self-
assessment, or internal review, in order to show they
meet the standards. DHS has published an Evidence
Guide (DHS 2011h) to assist CSOs to prepare for both
self-assessments and external reviews. DHS states that:

This mix of internal and external reviews provides
an integrated quality improvement and quality
assurance process that enables a CSO to both
internally assess its strengths and use emerging
practice to reflect on and refine the way services
are delivered, and to have an external critique of its
service delivery that builds community confidence
(DHS 2011h, p. 1).
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The results of CSOs” internal reviews are provided to
DHS to allow DHS staff to work with CSOs to improve
the quality of services provided. The reviewers submit
the findings of external reviews to both the CSO and
DHS. The performance summary and action plan arising
from the internal and external reviews of out-of-home
care providers are also provided to the Office of the
Child Safety Commissioner, together with regional
summaries of key issues and a report identifying
statewide trends.

Where an external review finds that the CSO is
meeting the performance standards, it is eligible

for re-registration for a further three years. If an
internal or a reqular external review finds that a CSO
is not meeting certain registration standards and the
review identifies concerns about a CSO’s governance,
management or service delivery, in the first instance
DHS will consider whether it can work with the CSO to
address these concerns. The CSO and DHS will jointly
develop an action plan that addresses the standards
identified as not yet being met. If the concerns

are more serious, DHS can apply a range of actions
to address the issue (DHS 2007, p. 13). These are
discussed in section 21.2.6.

In the external reviews conducted in 2009 and 2010,
nine of the 99 CSOs were found not to be meeting one
or more standards. As this was the first time that some
(CSOs had had their performance externally assessed,
DHS sought to support all CSOs to demonstrate

how they were meeting the registration standards

to maintain its registration. The nine CSOs were
re-registered on the condition that they complete an
action plan within six months to address the standards
they did not meet. The CSOs were reassessed by the
independent reviewers with respect to those standards
only. All nine CSOs were assessed to have met or part
met the relevant standards, and the conditions on
their registration were therefore removed (DHS 2011n,
p. 21). DHS advised the Inquiry that one of the nine
(CSO0s has since been subject to a service review (see
section 21.2.5). As of December 2011, the CSO was
implementing an action plan to address the issues
identified in the service review.

In July 2011 DHS established a Standards and
Registration Unit to undertake the registration,
monitoring and review of CSOs in family services, out-
of-home care, disability services and homelessness
support. This dedicated regulatory unit was introduced
by DHS as part of its transition to a single set of

DHS standards, and as a response to the Victorian
Ombudsman’s finding - discussed in section 21.2.9 -
that there was a conflict between DHS responsibility
for requlating CSOs and its reliance on the same CSOs
to meet DHS’ statutory obligations.

Initially the unit will manage the review of CSOs
against existing performance standards. It will develop
a DHS Quality Standards Framework and a consistent
registration policy for funded organisations, including
integrating the registration requirements under the
Disability Act 2006 and the CYF Act. From July 2012,
the unit will manage CSO compliance with the new DHS
standards. It will be responsible for:

* Registration of funded organisations;

* Managing independent review bodies and ensuring
quality procedures are in place for reviews;

* Responding to compliance issues in partnership with
regions;

* Representing Victoria in the development of national
quality frameworks;

* Evaluating independent review reports to identify
trends in performance against standards; and

* Training funded organisations and departmental
staff in relation to the DHS Quality Standards
Framework.

21.2.2 Registration and disqualification
of carers

Screening and registration of out-of-home
carers

The screening of out-of-home carers is the
responsibility of CSOs, with DHS responsible for
maintaining a register of carers.

The CYF Act requires out-of-home care providers to
have regard to a person’s suitability before approving
them to act as a foster carer, or employing or engaging
them as a carer or as a provider of services to children
in residential care facilities (such as a private tutor)
(ss. 75-76). This includes checking the person’s
criminal record and history and consideration of their
suitability and fitness, health, skills, experience and
qualifications. The CSO must also check whether a
person is disqualified from registration as an out-of-
home carer. All kinship carers are assessed by DHS and
are required to have a criminal records check and a
Working with Children Check.

The CYF Act requires DHS to keep a register of home-
based foster carers, lead tenant carers and residential
carers (s. 80). Kinship carers are not required to be
registered. Out-of-home care providers are required to
ensure all carers’ details are placed on the register and
updated or removed as required. The carer register can
be accessed by CSOs but is not publicly available. Only
currently approved or employed carers are kept on the
carer register.



These arrangements effectively give CSOs a role as

the quasi-requlator of carers. DHS does not require
proof of a CSO’s ability to screen and monitor carers,
nor does it regularly monitor CSOs’ compliance with
their responsibilities, other than through its general
monitoring of CSO performance against the standards.
The existing CSO standards include a standard

relating to pre-employment and pre-placement
checks of carers. The DHS standards that will apply
from July 2012 are broader and do not specifically
refer to screening and monitoring of carers but
include a criterion that services are provided in a safe
environment for all people, free from abuse, neglect,
violence and/or preventable injury. It will be important
that the DHS standards are applied in such a way

that specific requirements such as the screening and
registration of carers continue to be monitored.

Disqualification of out-of-home carers

If there is an allegation of physical or sexual abuse
against a registered carer involving a child or young
person in his or her care, the CYF Act requires DHS to
report the allegation to police (s. 81) and determine
whether there is a reasonable basis for conducting an
independent investigation (s. 84). An independent
investigation is a separate process from an
Investigation of Abuse in Care, which can investigate
allegations of any form of abuse (see section 21.2.4).
DHS has established a panel of authorised independent
investigators to undertake these investigations and

to report all findings directly to the Secretary. An
independent investigation does not proceed until any
police investigation has been concluded (s. 97, CYF Act).

Following the independent investigation, the Secretary
must decide whether to refer the matter for hearing

by the Suitability Panel. The Suitability Panel is
established under the CYF Act to determine whether a
person should be disqualified from being placed on the
register of out-of-home carers (s. 101). Up to six panel
members are appointed by the Governor-in-Council on
the recommendation of the minister. The Chairperson
of the Panel must be a legal practitioner, with other
members appointed with regard to the need for the
Panel to have expertise in law, social work, psychology,
the treatment of sex offenders or any other discipline
required for the Panel to perform its functions.

The Secretary can only refer a matter to the Suitability
Panel if the investigation contains a finding that, on
the balance of probabilities, the carer has physically or
sexually abused the child, and the Secretary considers
that the person poses an unacceptable risk of harm to
children.
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The Panel must first determine whether, on the balance
of probabilities, the allegation that the person has
physically or sexually abused the child is proved. If the
Panel finds that an allegation is proved, it must make
a finding of misconduct against the person and then
determine whether, on the balance of probabilities,
the person poses an unacceptable risk of harm to
children. If the Panel does find the person poses an
unacceptable risk of harm to children, the person is
disqualified from registration as an out-of-home carer.
Decisions of the Suitability Panel are not made public.

DHS advised the Inquiry that the Suitability Panel
heard one case in 2009-10 and nine cases in 2010-
11. Two cases resulted in the carer being disqualified.
One case resulted in a finding of misconduct against
the carer but no disqualification. The remaining seven
cases were not proven.

A person may apply to the Victorian Civil and
Administrative Tribunal (VCAT) for review of a finding
or determination of the Suitability Panel. A person

may also apply to the Suitability Panel for the removal
of disqualification. An application for removal of
disqualification must set out the way in which the
applicant’s circumstances have changed and why the
applicant no longer poses an unacceptable risk of harm
to children.

The Inquiry received a submission from the Suitability
Panelin late December 2011, too late for the Inquiry
to consider the issues it raises. The submission is
published on the Inquiry’s website.

21.2.3 Investigation of critical incidents

DHS requires that all incidents that involve or impact
upon clients and staff are reported to the department
and investigated. Reporting of incidents is compulsory
to ensure DHS meets its legal obligations, insurance
obligations and public expectations of accountability.

The responsibility for the management of an incident
rests at the local level. As out-of-home care includes
care delivered directly by DHS, care delivered by

(SOs and kinship care, incident reports can be the
responsibility of departmental staff, CSO staff, kinship
carers or lead tenants. Home-based caregivers and
residential staff are required to report incidents to
their CSO, while kinship carers and lead tenants report
incidents directly to DHS. Incident report forms are
primarily completed by the most senior member of
staff or carer present at the time of the incident, with
a representative of the agency management reporting
on action taken in response to the incident to address
any safety risks and what will be done to prevent the
incident from happening again.
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Incident reports are graded according to the degree of
impact on clients and staff, and the potential future
risk to clients and DHS. There are three categories of
reportable incidents. Category one incidents are those
that have the most serious outcomes such as a client
death or serious injury to a client or staff member,
allegations of sexual or physical assault of a client

or staff member, or have the potential to involve the
minister or be subject to a high level of public or legal
scrutiny. Category two incidents involve events that
seriously threaten clients or staff but do not meet the
category one definition. In contrast, a category three
incident has minor impacts on clients and staff with
the significance of the incident not extending beyond
the workplace or facility, such as minor neighbourhood
complaints, minor property damage, or an injury not
requiring medical treatment (DHS 2010a, pp. 15-17).

In 2010-11 there were 1,134 category one critical
incidents reported to DHS relating to child protection
clients. This represented a 82 per cent increase on
2008-09, when there were 621 category one critical
incident reports. There were 912 category one critical
incidents reported in 2009-10. It is not known how
many clients were involved in incidents, as this was not
recorded for 72 per cent of incidents.

The most common type of critical incidents are shown
in Table 21.1. A range of low-frequency incidents
accounted for the remaining 32 per cent of incidents,
including 27 client deaths.

Table 21.1 Category one incidents by
incident type, 2010-11

Proportion of

total category
Incident type one incidents
Alleged physical assault 27%
Alleged sexual assault 21%
Attempted self-harm or suicide 6%
Dangerous or sexual behaviour 6%
Poor quality of care concerns 5%
Drug and alcohol use 4%
Breach of privacy and confidentiality | 4%

Source: Unpublished DHS data

Forty per cent of category one critical incidents
involving child protection clients involved clients of
residential care. There were 452 category one critical
incidents involving clients of residential care in 2010-
11, representing almost one incident for each of

the 454 children in residential care in June 2010. In
contrast, 280 incidents (25 per cent) involved clients of
home-based care, representing one incident for every
16 children in home-based care in June 2010. One-third
of incidents involved child protection clients in juvenile
protective services, and 2 per cent involved clients in
secure welfare services (unpublished DHS data).

DHS undertakes quarterly analysis of critical incident
data but does not currently report publicly on

critical incidents. Up to 2009-10, the Child Safety
Commissioner also produced a quarterly report on
category one critical incidents involving clients of
out-of-home care, until the Commissioner determined
this was duplicating the analysis of DHS. The Office
of the Child Safety Commissioner continues to collect
and monitor critical incident data, which it uses to
reconcile DHS' data. The Commissioner continues

to identify concerns for individual clients, together
with any emerging themes or patterns. The Inquiry
considers that DHS should report annually on critical
incidents, including a breakdown by region, by
incident type and by the placement or service type in
which incidents occur. The Inquiry’s recommendation
on this issue can be found in section 21.3.2.

DHS Regional Directors are responsible for ensuring
that all relevant DHS managers and CSOs comply with
the Department of Human Services Incident Reporting
Instruction (DHS 2010a). The responsibilities of DHS
regional staff include:

* Ensuring accuracy in categorising and investigating
incidents to identify lessons and make
recommendations for reducing risk to future clients
and staff;

* Systematically reviewing incidents and investigating
where appropriate, focusing on the root cause of the
incident rather than the immediate event; and

* Undertaking compliance checks to assess the
ongoing implementation of incident reporting
policy. A compliance check will involve a review
of documentation, data analysis from information
systems and discussions with staff to determine the
extent of compliance with the policy.



Other DHS staff have the following roles and
responsibilities:

* DHS Program and Service Advisers are responsible
for ensuring CSOs are aware of and comply with the
incident reporting instruction;

* Where the department holds case management or
statutory responsibility for clients, the case worker
or case manager is responsible for ensuring that an
appropriate planned response is undertaken to a
critical incident, and that the CSO has informed all
relevant authorities;

Divisional program managers are responsible for
reviewing incident data in consultation with regions,
to inform policy development, practice and policy
implementation; and

The Service Delivery and Performance Division
oversees the quality of reporting, compliance, and
the identification of systemic issues arising from
reports and referral.

Where incidents are considered to be of a serious
nature and appear to be the result of problems with
management systems or practices, the Secretary may
commission an external review of the CSO (see section
21.2.1).

21.2.4 Quality of care concerns

Quality of care concerns refer to a broad range of
concerns about the care given to a child or young
person living in out-of-home care. Concerns can range
from minor quality issues through to possible physical
or sexual abuse.

Quality of care concerns can be raised by any person,
including the children and young people themselves.
Information can also be raised by people who have
left care, including adults reporting quality of care
concerns from their own experience living in out-of-
home care as a child or young person, or by a query
from the Office of the Child Safety Commissioner.
Information may be received by DHS, CSOs or the
police (DHS 2009b).

DHS has published Guidelines for responding to quality
of care concerns in out-of-home care (DHS 2009b). The
guidelines describe the approach that DHS and CSOs
should use when responding to all issues that may be
reported as quality of care concerns. The concerns can
range from minor quality issues to possible physical
or sexual abuse. All concerns about possible physical
abuse or sexual abuse, neglect or poor quality care of
a child or young person must be screened by DHS in
consultation with the responsible CSO to determine the
exact nature of the concern and the most appropriate
response.

Chapter 21: Regulation and oversight

The guidelines outline four possible responses to
quality of care concerns:

* Take no further action - if it can be clearly established
that the report of the concern is inaccurate or there
is no basis for concerns about the safety of the child
or the quality of care the child is receiving;The CSO
manages concerns by supporting and supervising the
carer — if there are issues to be addressed that do
not warrant an investigation or formal care review
(the guidelines indicate that this will be the most
appropriate response to the majority of quality of
care concerns);

* Conduct an investigation into allegations of possible
abusein care; or

¢ A formal care review - when there are serious or
repeated concerns about possible poor quality
care provision that do not involve an allegation of
possible abuse or neglect.

The current DHS database does not allow for the
recording of all quality of care concerns reported

to DHS. As a result, DHS reports only the number of
investigations undertaken, and the number of formal
care reviews (this data is discussed below). The
Inquiry considers this to be inadequate. The Inquiry
considers that DHS should record and report on the
number of quality of care concerns raised, the number
of investigations of abuse in care and the number

of formal care reviews, including the outcomes of
investigations and reviews and their timeliness. There
should be breakdowns by region, by allegation type or
quality of care concern type and by placement type.
The Inquiry’s recommendation on this issue can be
found in section 21.3.2.

Investigations of abuse in care

Investigations into allegations of possible abuse or
neglect are led by DHS and conducted in partnership
with the CS0O. There may also be a police investigation.
There is a range of procedures in place to ensure
coordination or cooperation between the police, DHS
and CSOs throughout the investigation process.

In 2009-10, there were allegations of possible abuse
or neglect relating to 363 clients in out-of-home care,
about 4.4 per cent of clients who spent time in out-of-
home care that year. These allegations related to 279
reported incidents. About 61 per cent of allegations
related to physical assault and 15 per cent related to
sexual assault (DHS 2011e, p. 2).
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Figure 21.2 shows that children in residential care
were much more likely to be involved in allegations of
possible abuse or neglect than children living in other
placement types. Overall in 2009-10 there were 131
allegations involving children in residential care, 154
involving children in permanent care or foster care, 77
involving children in kinship care and one allegation
involving a child in a lead tenant placement (DHS
2011e, pp. 5-6).

Figure 21.2 Allegations of possible abuse
and neglect in out-of-home care, by
placement type, Victoria, 2009-10

Residential

care
Kinship care l

Permanent

or

foster care
Other .
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Allegations of abuse or neglect in care in
2009-10, as proportion of children in care
as atJune 2010

Source: DHS 2011e, pp. 5-6

The guidelines require DHS investigations to be
completed within 28 working days of the allegation
being received by the department. However, only 51
per cent of investigations into possible abuse in care in
2009-10 were completed by June 2010, and only 61 per
cent of the completed investigations were completed
within the required 28 day period (DHS 2011e, p. 9).
DHS advised the Inquiry that some cases were delayed
by lengthy police investigations, while for others there
was a delay in child protection managers endorsing the
reports due to competing work requirements.

Of the 185 investigations that were completed in 2009-
10, 56 (30 per cent) were substantiated (DHS 2011e, p.
7). This substantiation rate is substantially lower than
the rate for child protection investigations (52.7 per
centin 2009-10) (see Chapter 9).

When an investigation finds an allegation of abuse

or neglect in home-based care is substantiated, DHS
determines whether it is in the best interests of a

child or young person (including other children or
young people residing in the placement) to continue

in that placement. The decision to remove a child or
young person from a placement may take place at any
time before, during or after an investigation. When

an allegation of abuse or neglect in residential care

is substantiated, it is the carer who would usually be
removed from the residential unit, rather than the child
or young person. When an allegation of abuse or neglect
has been substantiated, DHS and the CSO also decide
how to address any remaining quality of care concerns
that were not determined to be abuse or neglect.

In 2009-10, 48 investigations resulted in a carer’s
approval being withdrawn, representing 26 per cent

of completed investigations. Forty-six investigations
(25 per cent) resulted in a change in placement for the
child or young person. A total of 130 allegations were
reported to police, resulting in 40 police investigations
(DHS 20116, pp. 7-8).

In 2009-10, 129 completed investigations did not
substantiate the allegations of abuse in care. When the
investigation finds the allegation is not substantiated,
there are three possible outcomes:

¢ A formal care review - if serious concerns remain
about the capacity of a carer to provide care to an
appropriate standard (this occurred just four times in
2010-11, representing 3 per cent of unsubstantiated
allegations);

* The CSO manages concerns by implementing
recommendations made as a result of the
investigation (33 per cent of unsubstantiated
allegations); or

* No further action (64 per cent of unsubstantiated
allegations).

Of the 129 allegations that were not substantiated:
* 83 (64 per cent) required no further action;

* 42 (33 per cent) required the implementation
of recommendations made as a result of the
investigation, for example, regarding the CSO's
support and supervision of the carer); and

* Four (3 per cent) were referred to a formal care
review (DHS 2011e, p. 7).



Formal care reviews

The purpose of a formal care review is to
comprehensively assess the nature of a significant or
repeated quality of care concern (including allegations
of abuse or neglect) and to develop an action plan to
address the concern where possible, or to withdraw a
carer’s approval. The DHS Guidelines for responding to
quality of care concerns in out-of-home care state that:

While the objective of a formal care review is to
address quality of care concerns so that placements
are not disrupted and carers continue in the role,

in some circumstances a formal care review may
recommend that the carer should not continue in the
role if it is not possible to ensure the safety, stability
and development of children or young people in their
care (DHS 2009b, p. 102).

Where an incident has been reported or an allegation
received by DHS that involves a performance issue
by the CSO, this can also be investigated as part of a
formal care review.

Formal care reviews are conducted jointly by the

DHS Child Protection Unit manager, the DHS Quality
of Care Coordinator and the CSO. The CSO has lead
responsibility to coordinate and complete the review.
The review must determine whether:

* The quality of care concerns have been addressed
and no further action should be taken;

* The concerns should be addressed by implementing
an action plan over a three-month period; or

* The concerns identified have not and are unlikely
to be addressed and there are concerns about the
carer’s ability to provide safe care for children and
young people. If this is the assessment of the review
panel, it is the responsibility of the CSO senior
regional manager to determine the most appropriate
course of action to take with respect to the carer’s
ongoing role within the organisation.

In 2009-10 formal care reviews were held as a result
of quality of care concerns relating to 159 clients in
out-of-home care, which amounted to about 1.9 per
cent of clients who spent some time in out-of-home
care that year. The concerns related to 94 reported
incidents. The most common issues of concern involved
the use of inappropriate discipline (31 per cent),

carer compliance with standards (18 per cent) and
inadequate supervision of the child (15 per cent) (DHS
2011e, p. 11). Allegations of assault by one child or
young person against another child or young person in
care are excluded from this data.
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Almost two-thirds of formal care reviews related to
permanent carers or foster carers (103 reviews or 65
per cent). This represented one review for every 22
children in permanent care or foster care in June 2010.
Thirty-four reviews (21 per cent) related to residential
carers, representing one review for every 13 children
in residential care in June 2010. Kinship carers were
involved in only 16 reviews, representing 10 per cent
of all reviews and one review for every 136 children in
kinship care at the end of June 2010. Six reviews (4 per
cent) related to other people, including people known
to the carer (DHS 2011e, p. 11).

Only 86 (54 per cent) of the 159 quality of care reviews
were completed in 2009-10. Sixty-three reviews (75
per cent) found evidence of quality of care concerns. Of
these 63 reviews:

* 24 reviews (38 per cent) required no further action
as the concerns had been addressed;

* 27 reviews (43 per cent) required an action plan to
be implemented to address the concerns; and

* 12 reviews (22 per cent) resulted in the carer’s
approval being withdrawn (DHS 2011e, p. 15).

The DHS guidelines describe the objective of an action
plan as ensuring the safety, stability and wellbeing of
children placed with the carer (DHS 2009b, p. 109).
The review panel should detail the specific quality of
care concerns to be addressed, how they are to be
addressed (including tasks, roles, responsibilities and
timelines), and the required outcomes. Action plans
should also address any wider CSO management or
service delivery issues found in the review (DHS 2007,
p. 11).

The review panelis required to review the carer’s
progress against the action plan within three months.
If quality of care concerns still exist, the panel must
determine whether it is likely that the carer has the
capacity to make the required improvements within a
further three-month period, or if the careris unable
to provide an acceptable level of care to children and
young people placed with them. If the careris unable
to address the concerns, it would be usual for the CSO
to determine that the carer can not continue in their
role.

If a formal care review substantiates concerns
regarding the performance of the CSO and the review
panel finds that further action is warranted, the
Secretary may commission an external review of the
(SO (see section 21.2.1).
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21.2.5 Performance monitoring and
desktop review

DHS monitors organisations that receive funding
through service agreements. Each CSO delivering
family services or out-of-home care has a service
agreement with DHS that outlines the agency'’s service
requirements and the associated funding it receives

to deliver those services. CSOs have a single service
agreement with DHS, even if they receive funding from
other DHS program areas.

Under the DHS monitoring framework, DHS works in
partnership with CSOs to monitor organisation service
sustainability, to assist in early identification of risks,
and to ensure the ongoing provision of human services
and avoid the costs of service failure. Monitoring
coordinators, usually a Program and Service Adviser
located in a DHS regional office, are responsible for
implementing the framework.

The framework is made up of three core components:

* Core monitoring - reqgular monitoring of all CSOs,
in terms of their financial sustainability, service
delivery and client safety and wellbeing;

Desktop review — an annual review of the overall
performance of all CSOs in the previous year,
including service delivery, financial management and
organisational management. This is conducted by
DHS with no CSO involvement. The review comprises
a short series of questions designed to consider

key areas of risk. Only a few questions relate to
performance. For most CSOs, the review will indicate
that current service delivery and the relationship
with DHS are adequate; and

Service review — where the desktop review identifies
a high level of risk or issues of concern, DHS and
the CSO will meet, jointly raise issues or concerns,
and develop solutions. This is a service review. An
action plan may be developed as a result. Service
reviews are undertaken in partnership and are not
adversarial or punitive (DHS 2007, p. 3).

Between July 2010 and September 2011, service reviews
were undertaken for four registered CSOs and three
‘light touch’ agencies. Sanctions arising from these
service reviews are discussed in the following section.

If concerns raised in the service review are addressed,
the process will finish and core monitoring will
continue as normal. Where concerns are not addressed,
the Secretary may commission an external review of
the CSO (see section 21.2.1).

21.2.6 Sanctions available to the
Department of Human Services

When an external review or other review process
identifies serious concerns about a CSQO’s governance,
management or service delivery that DHS and the CSO
have not been able to resolve through implementation
of an action plan, the Secretary can take the following
actions:

* Request the (SO to develop a joint action planin
partnership with DHS to overcome the identified
issues;

* Place conditions on the CSQ’s registration - possible
conditions could include CSOs having to demonstrate
compliance with certain standards in a set period or
for the CSO to be reviewed at a future date;

* Renegotiate funding to be received for certain
services through the CSO’s service agreement;

* Advise the Minister to appoint an administrator; and

* Revoke the CSO's registration — a consequence of
the revocation of registration would be the cessation
of funding of the CSO, in compliance with the
conditions of the service agreement.

DHS (2007, p. 13) indicates the action taken by the
Secretary will depend on a number of factors, including:

* The success of other strategies to improve
performance, including the development and
implementation of prior actions plans by the CSO
and the strength of communication between the
department and the CSO;

* The CSQ’s circumstances and if it is likely to be able
to swiftly and appropriately remedy the problem;

* The CSO’s internal planning and whether it wishes
to continue to provide the service or focus on other
functions;

* The performance issue and whether it places children
or youth safety, stability and development at risk;
and

* Whether serious breaches of registration standards
and requirements are unresolved.

The chief executive officer or board of the CSO will be
consulted regarding the Secretary’s decision. DHS will
also consult with other organisations from which the
(SO receives funding, including other divisions of DHS,
the Commonwealth and other states. These discussions
will help to determine the most appropriate strategy to
improve the performance of the CSO.



Appointing an administrator

If the Minister is satisfied that a registered CSO is
inefficiently or incompetently managed, the Minister
may recommend to the Governor-in-Council that

an administrator of the CSO be appointed. The
appointment of an administrator is considered where
other options have been exhausted or where there are
reasonable grounds for believing an action plan cannot
be agreed or implemented.

On the appointment of an administrator, the members
of the board or other governing body of the CSO cease
to hold office. The administrator may exercise all the
powers and is subject to all the duties previously held
by the board (ss. 67-69, CYF Act). The appointment of
an administrator allows the CSO to continue to deliver
services, and funding continues to be provided by DHS.

If DHS and the administrator consider the CSO is
meeting service delivery standards, the Minister

can recommend to the Governor-in-Council that the
appointment of the administrator be revoked. A new
board or committee of management is then elected in
accordance with the CSQ’s constitution.

Recent actions taken against community
service organisations

DHS advised the Inquiry that, since 2007, nine CSOs
have had conditions placed on their registration,

as discussed in section 21.2.1. There have been no
administrators appointed to CSOs, and no CSO has had
its registration revoked.

In 2011 funded out-of-home care services and family
services delivered by two CSOs were transferred to
other CSOs. These actions followed service reviews of
the agencies. In one case, the legal entity governing
the CSO remains registered, as other bodies under its
structure continue to provide services. The other CSO
had its out-of-home care services transferred to other
CSOs but remains registered as it continues to deliver
family services. A service review of a third CSO has
also resulted in action by DHS, and DHS advisers have
been appointed to work with the CSO to improve its
management and service delivery.

21.2.7 Performance of regulatory
framework

Drawing upon the Victorian Guide to Regulation
(Victorian Government 2011e) and the work of the
United Kingdom (UK) Better Regulation Task Force
(2005, pp. 26-27), the Inquiry has assessed Victoria’s
regulatory arrangements for out-of-home care

and family services against five principles of ‘good
regulation’ that test whether any regulatory system is
fit for purpose:

Chapter 21: Regulation and oversight

* Accountability - regulators must be able to justify
decisions, and be subject to public scrutiny;

* Consistency — government rules and standards must
be joined up and implemented fairly;

* Transparency - regulators should be open and keep
regulations simple and user friendly;

* Proportionality - regulators should only intervene
when necessary (remedies should be appropriate to
the risk posed, and costs identified and minimised);
and

* Targeting - requlation should be focused on the
problem, and minimise side effects.

Overall, the Inquiry considers that the regulatory
framework for out-of-home care and family services
performs well in terms of accountability and
consistency, although there is scope for greater
scrutiny and reporting of regulatory decisions. Reforms
are required to improve transparency, proportionality
and targeting.

Accountability

The principle of accountability requires all those
affected to be consulted before final decisions are
taken. There should be effective complaints and
appeals procedures, and regulators should have clear
lines of accountability to the Minister, Parliament

and the public (Better Regulation Task Force 2005,
pp. 26-27). The enforcement of regulation should

be monitored, with the results being reported to the
public on a systematic basis (Victorian Government
2011e, pp. 3-2), though it is noted that privacy laws
and restrictions on identifying people involved in court
orders may place some constraints on public reporting
of child protection outcomes.

DHS advises that it consults with CSOs regarding any
significant regulatory decisions. CSOs can apply to
VCAT for a review of a decision by the Secretary to
refuse to register or to revoke the registration of a
(CSO. Similarly, carers can apply to VCAT for a review
of findings of misconduct or disqualification by the
Suitability Panel.

Like all government activity, the regulation of family
services and out-of-home care is potentially subject

to parliamentary and public scrutiny via the Victorian
Ombudsman and the Victorian Auditor-General. While
the Child Wellbeing and Safety Act 2005 (CWS Act)
grants the Child Safety Commissioner responsibility for
monitoring out-of-home care services, these powers

do not extend to oversight of the regulation of out-of-
home care services. The Commissioner does not oversee
family services. The oversight responsibilities of the
Commissioner are considered in detail in section 21.3.1.
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DHS does not, as a matter of course, publish its
regulatory decisions concerning, for example, the
placement of conditions on a CSQ’s registration, the
appointment of an administrator, or the revocation of
registration. The outcomes of these decisions may be
announced by the Minister. The Inquiry considers the
accountability of the system would be further enhanced
if DHS published regulatory decisions regarding such
matters and explained how and why those decisions
were reached. The Inquiry’s recommendation on this
issue can be found in section 21.3.2.

Consistency

The principle of consistency requires regulators to be
consistent with each other, and work togetherin a
joined-up way. Regulation should be predictable in
order to give stability and certainty to those being
regulated. DHS should apply regulations consistently
across Victoria (Better Regulation Task Force 2005,
pp- 26-27).The Victorian Ombudsman’s 2010
investigation of out-of-home care reported that
representatives of the sector had stated that:

... the several compliance regimes imposed on
community service organisations in relation to various
services they were funded by government to provide
often overlapped and that this resulted in unnecessary
burden (Victorian Ombudsman 2010, p. 54).

DHS has responded to this issue by introducing a
single set of service quality standards to apply to all
funded organisations delivering out-of-home care and
family services, homelessness assistance services and
disability services from July 2012. The aim is to reduce
red tape by streamlining accreditation, monitoring
and evaluation processes, and to help to ensure a
consistent quality of service no matter which DHS-
funded service people access.

The Standards and Registration Unitin DHS central
office is administering the standards. External reviews
of CSOs will be conducted by a panel of approved
independent review bodies. These arrangements will
help to ensure consistent application of the standards
across Victoria.

Transparency

The principle of transparency requires the objectives
of regulation to be clearly defined and effectively
communicated to all interested parties. CSOs should
be made aware of their obligations, with law and best
practice clearly distinguished. CSOs should be given
the time and support to comply, and the consequences
of noncompliance should be made clear. Regulators
should clearly explain how and why regulatory
decisions have been reached (Better Regulation Task
Force 2005, pp. 26-27).

While DHS has been diligent in publishing a number
of documents to describe the regulatory processes
applying to out-of-home care and intensive family
services and the obligations of CSOs, the transparency
of the regulatory system is compromised by its
complexity. Section 21.2 shows that there are five
separate requlatory processes applying to CSOs

and carers. Responsibility for these processes is
dispersed across DHS. The number of different types
of investigation or review is even larger. As shown
in Figure 21.1, there are many instances where one
investigation or review process will give rise to a
second or third review process.

The Inquiry considers that the transparency and
effectiveness of the regulatory system would be
enhanced if DHS were to simplify, reduce duplication
and improve the coordination of regulatory processes.

Proportionality and targeting

The closely related principles of proportionality and
targeting require regulations to be focused on the
problem and proportionate to the risk of harm to
children and young people. As the regulator, DHS
should focus primarily on those whose activities give
rise to the most serious risks. Where appropriate,
regulators should adopt a ‘goals-based’ approach, with
(SOs given flexibility in deciding how to meet clear,
unambiguous targets (Better Regulation Task Force
2005, pp. 26-27).

DHS' requlatory activity is not informed by a systematic
analysis of the risk posed by CSOs and, as a result,

is not targeted to where it is needed most. It does

not, for example, consider factors such as the size of
the CSO orits track record in meeting performance
standards. ALl CSOs are subject to the same cycle of one
independent external review every three years. This
cycle will be maintained under the new DHS standards.
While irregular external reviews may be commissioned
if anissue of concern is identified and not addressed
by the CSO, this is likely to occur only after a critical
incident, a quality of care concern or an allegation

of abuse in care. Inspections of CSOs are almost
exclusively in response to an incident or allegation,
rather than acting as a quality assurance mechanism to
prevent incidents or concerns from arising.

In addition, the available evidence suggests that

DHS often does not respond to issues of concern in

a timely fashion. Section 21.2.4 shows that, despite
the requirement for investigations into possible abuse
in care to be completed within 28 days, only half of
the investigations in 2009-10 were completed by
June 2010, and only 57 per cent of the completed
investigations were completed within the required
period. A similar proportion of quality of care reviews
had been completed by the end of the year.



The Inquiry considers these arrangements to be
inadequate given that, as demonstrated in Chapter 10,
there are major and unacceptable shortcomings in the
quality of care and outcomes for children and young
people placed in out-of-home care.

One approach to applying a risk-based approach to
regulation is known as earned autonomy. An earned
autonomy approach has been adopted by a number
of requlators to ensure their effort is focused on
monitoring higher risk agencies. For example, under
the National Quality Framework for Early Childhood
Education and Care, which will come into effect in
2012, the number and frequency of inspections of an
early childhood education and care service will depend
on the service’s record and any events associated
with a risk or change in practice that indicate a
service might not be meeting quality standards

(Early Childhood Development Steering Committee
2009, pp- 7-8). It is anticipated that the frequency of
assessments of services will be as follows:

* Excellent or high-quality services - every three years;
* National quality standard services - every two years;
* Foundation services - at least once each year; and

* Unsatisfactory services — more frequent visits.

The National Quality Framework also provides for state-
based requlatory agencies to make unannounced
inspections of services to complement the regular full
assessments.

Scotland’s new regulator of care, social work and
child protection services, Social Care and Social Work
Improvement Scotland (SCSWIS), is also applying

a risk-based approach. The regulator states that it
will organise its scrutiny and improvement activity,
including inspections, around risk. Poorly performing
services and high-risk services will be inspected more
and improvement demanded. Better performing
services will be inspected less often, but there will be
more random inspections (SCSWIS 2011, pp. 3-4).

The recent Munro Review of Child Protection in the

UK endorsed the role that inspection can play in
improving the quality of services for children and
promoting accountability. The Munro Review found
that the proportionality of the UK's children’s service
inspection system would be improved through greater
use of unannounced inspections instead of announced
inspections, and adopting a risk-based approach to
the programming of inspection. The Review found that
these changes would reduce the need for preparation
for announced inspections, thereby reducing
regulatory burden (Munro 2011b, p. 83).
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In its submission to the Inquiry, the Victorian Council
of Social Service (VCOSS) emphasised that the reforms
proposed by the Inquiry should not increase the
regulatory burden on CSOs (VCOSS submission, pp.
51-52). Similarly, Jesuit Social Services argued that
the administrative burden on CSOs could be more
consistently proportionate:

Where a large sum of money is involved it is naturally
accepted that tender and acquittal processes will be
comprehensive. Where tenders and acquittals are for
lesser amounts ... there should be a proportionate
reduction in the administrative processes whilst

still meeting all requirements to be accountable

for the expenditure of public money. There have
been some positive developments in this area but
inconsistencies are still experienced (Jesuit Social
Services submission, p. 16).

21.2.8 Future regulatory approach

In seeking to reduce the regulatory burden on CSOs,
DHS has failed to maintain an adequate level of
external scrutiny of CSO performance. In particular, it
is unacceptable that:

¢ ALLCSOs are subject to the same cycle of one
independent external review every three years,
regardless of their performance; and

* There is no program of unannounced inspections
to act as a quality assurance mechanism to prevent
incidents or concerns from arising.

Finding 20

The Department of Human Services’ current
approach to monitoring and reviewing community
service organisations performance does not do
enough to identify, address and prevent the major
and unacceptable shortcomings in the quality of
out-of-home care.

The Inquiry recommends that DHS should adopt a risk-
based approach to the monitoring and review of CSO
performance. DHS should assess the risk of CSOs not
meeting performance standards, with a focus on the
risk of harm to children and young people in their care.
The frequency with which DHS reviews the performance
of a CSO should be proportionate to the CSO’s risk
rating. Higher risk CSOs should be reviewed more
frequently than once every three years. Support should
be available to CSOs to meet performance standards
and to raise the quality of service provided to children
and young people in their care.
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Complementing the reqular program of performance
reviews, DHS should also undertake unannounced
inspections. ALl CSOs would be subject to inspections,
regardless of their risk level. The purpose of the
inspections would be as a quality assurance mechanism
to preventincidents or concerns from arising.
Inspections would seek to assess the risk of harm to
clients, and might involve a check of whether the CSO
was meeting selected standards. It would notinvolve a
full assessment of the CSQ’s performance.

DHS does not, as a matter of course, publish its
regulatory decisions concerning, for example the
placement of conditions on a CSQ’s registration, the
appointment of an administrator, or the revocation
of registration. The outcomes of these decisions may
be announced by the Minister. The Inquiry considers
the accountability of the system would be further
enhanced if DHS published regulatory decisions
regarding such matters and explained how and why
those decisions were reached.

Recommendation 85

The Department of Human Services should adopt a
risk-based approach to monitoring and reviewing
of community service organisation performance,
involving greater use of unannounced inspections
and reviewing the performance of higher risk
agencies more frequently than lower risk agencies.

21.2.9 Governance of regulatory
functions

This section considers whether DHS is the most
appropriate agency to undertake the core regulatory
functions of registering, monitoring and reviewing the
performance of CSOs delivering family services and out-
of-home care.

The CYF Act places significant responsibility for the
protection of children at risk on the Secretary of

DHS (see Chapter 9). DHS is also responsible for
implementing the broader policy objectives of the
government. As a consequence, DHS has multiple
responsibilities for the planning, delivery, funding and
regulation of family services, statutory child protection
services and out-of-home care. In some instances, the
Secretary also is the legal guardian of children placed
in out-of-home care.

The multiplicity of responsibilities held by DHS is not
unique to Victoria. The equivalent regulatory tasks
are undertaken by a departmental regulator in most
states and territories. The exception is New South
Wales, where the independent Children’s Guardian

is responsible for the accreditation and quality
improvement of statutory out-of-home care agencies.

Ombudsman recommendation

The 2010 Ombudsman investigation into out-of-home
care found that there is a conflict between DHS’ role

in regulating CSOs and its reliance on those same

(SOs to meet its statutory responsibilities (Victorian
Ombudsman 2010, p. 57). The Ombudsman considered
that any finding by DHS that a CS0 is providing an
inadequate standard of care may reflect that DHS has
failed to meet its obligations in regard to those children
that the Secretary has personal statutory responsibility.
Such a finding may also raise issues regarding DHS’
contract management and resource allocation.

The Ombudsman’s view was echoed by the Centre for
Excellence in Child and Family Welfare and VCOSS in
their submissions to the Inquiry (Centre for Excellence
in Child and Family Welfare, p. 24; VCOSS, p. 51).

The Ombudsman recommended that DHS:

Transfer the function of registering community
service organisations to an independent Office which
has no reliance on the services being provided by
the agency being registered (Victorian Ombudsman
2010, p. 58).

DHS did not accept the Ombudsman’s recommendation.
In response to the Ombudsman, the Secretary disagreed
that there was a conflict between DHS" multiple roles,
on the basis that DHS’ regulatory and funding activities
have a common objective of achieving quality services
for children, youth and families. The Secretary also
argued that the creation of a new regulatory body for
out-of-home care was not cost-effective given the
small scale of the sector (Victorian Ombudsman 2010,
p. 58). More recently, as discussed in section 21.2.1,
the Secretary has sought to separate the registration,
monitoring and review of CSOs from the funding of CSOs
within DHS, with the creation of a dedicated Standards
and Registration Unit.

Principles of good governance of regulators

In 2010 the Victorian Government released a
framework for good governance of Victorian regulators
(Department of Premier and Cabinet (DPC) 2010). The
framework is concerned primarily with the external
governance of requlators - the roles, relationships
and distribution of powers and responsibilities
between Parliament, the Minister, the department, the
regulator’s governing body and regulated entities.

The framework provides an objective basis for assessing
the adequacy of the governance arrangements
applying to the requlation of family services and out-
of-home care. The framework consists of six sets of
principles of good governance that should apply to all
requlators. The principles are:

* Role clarity;



* Degree of independence;

* Decision making and governing body structure for
independent regulators;

* Accountability and transparency;
* Engagement; and
* Funding.

The full list of 34 principles is shown in Table 4 of
Appendix 14.

The concerns raised by the Ombudsman relate primarily
to the degree of independence of DHS as the requlator.
In discussing this principle, the good governance
framework provides the following guidance on the
threshold issue of whether requlatory decisions

are best made by an independent regulator or a
departmental requlator (DPC 2010, pp. 9-10):

* Independent regulatory decision making, atarm’s
length from ministers and their departments, is
preferable where there is a need for the regulator
to be seen as independent, to maintain public
confidence in the objectivity and impartiality of
decisions. This is likely to be important when the
decisions of the regulator can have a significant
impact on regulated entities or other parties; and

* A departmental regulator is likely to be more
appropriate where the regulatory function is closely
integrated with other departmental functions
and there are benefits to retaining the specialist
knowledge and expertise within government.

A further consideration is the role clarity of DHS as
the regulator. Granting a requlator responsibility
for service delivery, funding of requlated entities
orindustry development functions as well as its
regulatory functions can present conflicts of interest
that may reduce the requlator’s effectiveness, divert
resources and management attention away from the
regulatory task, and undermine public confidence in
the system. The framework requires that a regulator
should hold potentially conflicting functions only

if there is a clear public benefit in combining these
functions and the risks of conflict can be managed
(DPC 2010, p. 20).

The Inquiry is also concerned that the lead role
given to CSOs in conducting formal care reviews in
partnership with DHS is not appropriate. As CSOs
are the employers of residential carers and approve
foster carers, this may require CSOs to investigate
themselves.
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Future governance arrangements

The Inquiry has considered the recommendations

of the Ombudsman and the Secretary’s response to
the Ombudsman in the context of the government’s
framework for good governance of Victorian regulators.
The Inquiry has concluded that where a government
agency such as DHS relies on CSOs for the delivery of
services that are central to the agency achieving its
core objectives, it is appropriate that the agency be
responsible for the regulation and monitoring of the
(SOs. Allowing an external agency to register and
monitor a CSO could allow DHS to avoid responsibility
for the performance of a CSO.

The Inquiry therefore recommends that DHS retain
responsibility for requlation of out-of-home care
services and family services, provided that:

e The regulatory function is independent and
structurally separated from those parts of the
Children, Youth and Families Division responsible
for child protection and family services policy and
funding of CSOs;

The director of the unit reports directly to the
Secretary; and

DHS is subject to independent oversight of the
conduct of its requlatory function by the Commission
for Children and Young People recommended in
section 21.3.3.

Recommendation 86

The Department of Human Services should retain
responsibility for regulating out-of-home care
services and family services. This function should
be independent and structurally separated from
those parts of the department responsible for child
protection and family services policy and funding
of community service organisations. The director
of the unit should report directly to the Secretary.

The Inquiry considers that CSOs have a potential
conflict of interest in leading formal care reviews,
which they conduct in partnership with DHS.

While it is appropriate for CSOs to use their own
internal processes to address minor issues related
to placements and carers, DHS should have lead
responsibility for the review of serious or repeated
quality of care concerns. CSOs would support DHS in
undertaking the reviews. This would bring the formal
care review process into line with investigations of
possible abuse or neglect in care.

Recommendation 87

The Department of Human Services should take
lead responsibility for formal care reviews.
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21.3  Oversight and transparency

We cannot continue to have reviews in Victoria every
few years (Mr Justice Fogarty 1993).

Despite Mr Justice Fogarty’s comment 19 years ago,
Victoria’s system for protecting vulnerable children has
continued to be subject to a large number of reviews
and inquiries in the intervening years. As discussed in
Chapter 9, the cumulative impact of these reviews and
inquiries, together with ongoing media coverage, has
been to contribute to a sense of perpetual review and a
sector and workforce in crisis.

Creating a space where a child welfare system can

be accountable but have a degree of protection from
sensationalist media coverage could create a more
open system that is better able to expend effort
interrogating its own processes and performance and
supporting practice enhancing research (Connolly
submission, p. 2).

An objective of oversight and transparency
arrangements should be to provide for regular
independent scrutiny and public reporting on the
performance of the system. Regular external oversight
and reporting can be an important part of a system
that supports continuous improvement in individual
services and across the sector.

21.3.1 Existing oversight arrangements

A number of government agencies have roles, powers
and responsibilities for overseeing the delivery of
family services, statutory child protection services and
out-of-home care. These are summarised in Table 21.2
and then explored in more detail.

DHS Child Protection Standards Compliance
Committee

In 2010 DHS established a Child Protection Standards
Compliance Committee to:

* Improve the department’s operational compliance
with child protection legislation, requlations,
practice standards and guidelines; and

* Review and comment on the systems the department
has in place to monitor compliance and carry out
targeted compliance checks.

The Committee was established in response to the
recommendation from the Ombudsman’s 2009
investigation into the statutory child protection
program that DHS establish arrangements for the
independent scrutiny of the department’s decision
making regarding significant wellbeing and protective
intervention reports.

The Committee advises the Secretary on DHS’
compliance with child protection practice standards
and guidelines, and submits an annual report to the
Secretary on the progress of the Committee’s work.

The Committee is chaired by an independent chair
with expertise in the fields of monitoring and
accountability. The panelincludes seven other
independent members and two DHS officers - the
Principal Practitioner, Child Protection and the Deputy
Chief Psychiatrist, Children and Youth Mental Health.

Victorian Ombudsman

The Victorian Ombudsman is an independent officer of
the Victorian Parliament who investigates complaints
about state government departments, most statutory
authorities and local government. The Ombudsman is
responsible to Parliament, rather than the government
of the day, and can only be dismissed by Parliament.

Table 21.2 Government agencies with oversight of family services, statutory child protection

services and out-of-home care

Agency Role

DHS Child Protection Standards | Advises the Secretary on DHS’ compliance with child protection practice standards

Compliance Committee and guidelines

Victorian Ombudsman

Broad powers to investigate complaints about government agencies

Auditor-General

Audits the performance of government agencies

Child Safety Commissioner

Reports to the Minister on the performance of out-of-home care services

Conducts inquiries in relation to deaths of children who were clients or recent clients
of child protection at the time of their death

Conducts inquiries into other child protection clients at the request of the Minister

Victorian Child Death Review
Committee

Reviews the deaths of children and young people who were clients of the Victorian statutory
child protection service at the time of their death or within 12 months of their death

State Coroner

Investigates particular categories of deaths



The Ombudsman investigates complaints about
administrative actions and decisions taken by
government authorities and about the conduct or
behaviour of their staff. Complaints can be made

to the Ombudsman by any member of the public.
The Ombudsman will not usually intervene until the
aggrieved person has raised their concerns with the
responsible government authority.

The Ombudsman’s powers to conduct investigations
are deliberately broad. Unlike specialist review
tribunals or commissions, the Ombudsman reviews the
lawfulness of agencies” actions or decisions, as well as
the reasonableness and fairness of these actions in the
circumstances (Victorian Ombudsman 2011a).

Victoria’s system for protecting vulnerable children
has been a significant source of complaints to the
Ombudsman over many years (Victorian Ombudsman
2009, p. 8). In addition to the Ombudsman’s general
investigation power over government agencies, since
2007 the CYF Act (s. 20) has given specific powers to
the Ombudsman to investigate:

* CSOs that are registered to deliver family services
and out-of-home care;

* Officers of CSOs who are authorised under the CYF Act
to act on behalf of the Secretary;

* Independent agencies that are authorised by the
Secretary to conduct external reviews of CSOs; and

* Independent investigators who are authorised by
the Secretary to investigate an allegation of abuse
against an out-of-home carer.

The Auditor-General

The Auditor-General provides independent assurance

to the Victorian Parliament on the accountability

and performance of the Victorian public sector. The
Auditor-Generalis an independent officer of Parliament
appointed to examine and report to Parliament and the
community on the efficient and effective management
of public sector resources, and provide assurance on the
financialintegrity of Victoria’s system of government.
The Auditor-General’s functions, mandate and powers
are set out in the Audit Act 1994.

The Auditor-General fulfils his or her responsibilities by
publishing a range of audit reports and publications.
The primary publications are performance audit reports
and reports on the results of financial statement
audits. The Office’s audit clients comprise over 600
public sector entities (Victorian Auditor-General’s
Office 2011a).
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Child Safety Commissioner

The Child Safety Commissioner was established in 2004
to provide a strong and independent voice for children,
to promote their safety and wellbeing and to provide
advice to the Minister for Community Services and the
Minister for Children. The Commissioner is appointed
by the Premier for a specified period and can be
removed from office by the Premier. The functions and
powers granted to the Commissioner under the CWS Act
are shown in the box.

Functions and powers of the Child Safety
Commissioner

The functions and powers of the Child Safety
Commissioner relating to out-of-home care,
statutory child protection services, and other
functions are outlined below.

The Commissioner’s functions in relation to out-of-
home care are:

* To promote the provision of out-of-home care
services that encourage the active participation
of those children in the making of decisions
that affect them;

* To advise the Minister and the Secretary on the
performance of out-of-home care services; and

* At the request of the Minister, to investigate
and report on an out-of-home care service.

The Commissioner’s functions in relation to
statutory child protection services are:

* To conductinquiries in relation to children who
have died and who were child protection clients
at the time of their death or within 12 months
of their death; and

* To conductinquiries in relation to a child
protection client, at the request of the Minister.

The Commissioner’s other functions are:

* To provide advice and recommendations to the
Minister about child safety issues, at the request
of the Minister;

* To promote child-friendly and child-safe
practices in the Victorian community;

* To review and report on the administration
of the Working with Children Act 2005 and, in
consultation with the Department of Justice, to
educate and inform the community about that
Act.

The Child Safety Commissioner must submit

an annual report on the conduct of his or her
functions to the Minister for Community Services.
The report must be tabled in each House of
Parliament.
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As noted previously, the Victorian Government has
committed to establish an independent Children’s
Commissioner who would report directly to Parliament
and would be able to initiate reviews regarding
children who have been abused or neglected. The
future role of the Commissioner is considered in
section 21.3.3.

A Bill to establish a Commonwealth Commissioner

for Children and Young People was introduced to the
Senate in 2010. An Inquiry into the Bill by the Senate
Legal and Constitutional Affairs Legislation Committee
recommended in 2011 that the Bill should not be
passed, noting that the Australian Government is
currently considering the role of a National Children’s
Commissioner under the National Framework for
Protecting Australia’s Children.

Victorian Child Death Review Committee

The Victorian Child Death Review Committee (VCDRC)
is an independent, multidisciplinary ministerial
advisory body that reviews the deaths of children and
young people who were clients of the Victorian child
protection service at the time of their death or within
12 months of their death. The VCDRC has 10 current
members, including the DHS Principal Child Protection
Practitioner, representatives of Victoria Police and
the Coroners Court, and a number of independent
members.

In undertaking its reviews, the VCDRC's role is to:

* Identify any themes, trends or patterns that emerge
from the review process and advise the Minister for
Community Services of their implications for policy
and practice in child protection and related services;
and

* Identify particular groups of child deaths that may
benefit from further investigation and oversee a
group analysis process to gain a more comprehensive
understanding of the issues involved and best
practice responses.

The VCDRC does not express an opinion about the
factors leading to a child’s death nor does it determine
culpability. Responsibility for these matters rests with
the State Coroner and Victoria Police. The primary
source materials used by the VCDRC are the reports of
the Office of the Child Safety Commissioner’s inquiries
into the deaths of children known to statutory child
protection services. The Office also provides a range
of administrative support services to the VCDRC, but
the VCDRC operates as an independent ministerial
advisory body. If the VCDRC identifies a theme or

issue that is common across cases, it can request the
Office of the Child Safety Commissioner to undertake
a more comprehensive analysis of issues arising from
a particular group of deaths. Since the inception of
the VCDRC in 1995, seven such analyses have been
undertaken. In 2011 the Office undertook an analysis
of responses to the co-existence of family violence,
parental substance abuse and parental mentalillness
(VCDRC submission, p. 8).

The VCDRC submits an annual report to the Minister for
Community Services that is tabled in Parliament. This
report is the means by which the number of deaths of
children known to child protection becomes public.

State Coroner

The State Coroner is required to investigate any
‘reportable death’ that is in some way connected to
Victoria. Reportable deaths include:

* Deaths that appear to have been unexpected,
unnatural or violent or to have resulted, directly or
indirectly, from an accident or injury;

* Deaths of a person, who immediately before their
death, was a person placed in ‘custody or care’;

* Deaths of a person under the control, care or custody
of the Secretary to the Department of Justice or a
member of the police force; and

¢ Deaths that occurred during a medical procedure; or
following a medical procedure where the death is or
may be causally related to the medical procedure and
the death would not reasonably be expected to occur
as a result of the procedure.

The Coroner is also responsible for investigating
‘reviewable deaths’ which is defined to mean the death
of a second child (under 18 years age) of a parent
where the child lived in Victoria or where the child died
in Victoria. The Coroner investigates reviewable deaths
to find the identity of the child who died, the cause of
their death and the circumstances, assess the family’s
health needs and assess with other agencies the needs
of living siblings or any risk to other children.

The Coroner’s Court performs three functions relevant
to protecting Victoria’s vulnerable children: it
investigates and reviews the causes and circumstances
of notifiable deaths and makes preventative
recommendations for the future; it enables public
education on such matters; and it contributes to
relevant law reform. The Coroner’s Court has an overall
function of scrutiny of the system of child protection,
where a death occurs, and of ensuring its transparency.



21.3.2 Transparency and reporting

Transparent reporting about the performance of the
system for protecting Victoria’s vulnerable children

is essential to the maintenance of public confidence
and trust in the system. Regular public reporting helps
to ensure government agencies are accountable for
their actions, and is an important part of a system
that supports continuous improvement in individual
services and across the sector. However, when
considering what information should be reported
publicly, the desire for transparency must be balanced
by the need to protect the privacy of the children
involved. There cannot be complete transparency at
the individual level.

At present DHS itself reports limited data on the
performance of family services, statutory child
protection and out-of-home care, or on the outcomes
of children in the care of the State. The main reporting
by DHS is against the performance measures set out
for DHS' outputs in the State Budget. These provide
measures of the quantity, quality, timeliness and cost
of statutory child protection services, out-of-home care
and family services. The same performance measures
are published in the DHS annual report. While these
measures provide a useful indication of the volume of
services provided to clients, they are poor measures

of system performance and do not attempt to measure
client outcomes in any meaningful way.

There is considerable external reporting of data on
child protection, out-of-home care and family services,
based on data provided by DHS. The annual Report

on Government Services compares the performance

of states and territories against the Productivity
Commission’s indicators of the effectiveness and
efficiency of child protection services and out-of-home
care. The report’s performance indicator framework,
presented in Chapter 9 of this Report, also provides for
indicators of equity and access, but these are yet to

be developed. The Australian Institute of Health and
Welfare also publishes a comprehensive annual report
on state and territory child protection, out-of-home
care and family services.

Chapter 4 provides an overview of the available data on
the performance of the system for protecting Victoria’s
vulnerable children. It finds that the available data do
not provide the basis for a comprehensive assessment
of the performance of child protection, out-of-home
care and family services, in particular regarding the
critical measure of their effect on the incidence and
impact of child abuse and neglect. Chapters 8, 9 and 10
provide more detailed analyses of the performance of
family services, statutory child protection and out-of-
home care respectively.
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Ombudsman findings

The Ombudsman has also found deficiencies in the
transparency and reporting of information on the
system for protecting Victoria’s vulnerable children.
In his 2009 investigation into the statutory child
protection program, the Ombudsman found that:

[T]he data provided in the department’s reports

to the Secretary, Department of Treasury and

Finance and the Minister for Community Services
isinsufficient to allow recipients to adequately
consider the performance of the department. Further
the information that is reported is largely focused on
compliance with timeframes, with little emphasis on
measuring the extent of the department’s success in
exercising its duty of care to the children for whom it
is responsible (Victorian Ombudsman 2009, p. 125).

The Ombudsman again raised concerns regarding
transparency and reporting in his 2010 investigation
into out-of-home care:

I consider there is a lack of transparency and
independent oversight in relation to the quality of
care and safety being provided in the out of home
care system. At present the department releases
limited information regarding its performance in
providing safe and appropriate placements. It does
not report on quality of care investigations and
reviews in its annual report and does not report
publicly on any analysis regarding incident reports
for children in out of home care. In my view, the
community should have access to this information
to assist it to understand the issues faced by the out
of home care system (Victorian Ombudsman 2010. p.
12).

As a result of the recommendations of the two

Ombudsman reports, from 2010-11 DHS has begun

to publish the following additional data in its annual

report:

* The proportion of child protection practitioners
receiving reqular supervision;

* The proportion of unallocated child protection
clients;

* The proportion of children in out-of-home care who
are aged under 12 years and placed in residential
care;

* The number of investigations undertaken in relation
to quality of care concerns; and

* The number of substantiated quality of care
concerns.
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The publication of this data is welcome and enhances
the transparency of DHS’ performance. However, there
remains a fundamental gap in data on the impact of
programs and services on the outcomes of vulnerable
children, including the incidence and impact of child
abuse and neglect. In addition, this chapter has
demonstrated there is a lack of transparency and public
reporting regarding DHS' requlatory activities.

The Vulnerable Children and Families
Strategy

The whole-of-government Vulnerable Children and
Families Strategy recommended by the Inquiryin
Chapter 6 could play a critical role in improving
transparency and accountability. The strategy could
identify the indicators and performance measures to
be used by government to measure its performance
in protecting vulnerable children and families and
improving their wellbeing. Chapter 20 recommends
that a new Commission for Children and Young
People monitor and publicly report on departments’
performance.

The Inquiry also recommends that DHS should publicly
report on its regulation and monitoring activities to
ensure these are transparent and subject to adequate
scrutiny. DHS should also publish its decisions to take
regulatory action against CSOs, such as the placement
of conditions on a CSO’s registration, the appointment
of an administrator, or the revocation of registration.
DHS should explain how and why those decisions were
reached.

The public reporting of information on DHS” monitoring
and regulatory activities can play an important role in
rebuilding public confidence and trust in the system
for protecting Victoria’s vulnerable children, as well

as increasing the scrutiny on DHS’ execution of these
functions.

Recommendation 88

The Department of Human Services should produce
a comprehensive annual report on its regulation
and monitoring of community service organisations.
This report should include information on:

¢ The registration of community service
organisations and their performance against
the standards;

¢ The registration and disqualification of out-of-
home carers;

» (Category one critical incidents;

e Quality of care concerns, investigations of
abuse in care and formal care reviews; and

e Actions taken against community service
organisations.

In addition to this annual reporting, the
Department of Human Services should immediately
publish any decisions to take regulatory action
against community service organisations, such as
the placement of conditions on a community service
organisation’s registration, the appointment of an
administrator, or the revocation of registration.

21.3.3 Enhancing oversight and scrutiny

While the Child Safety Commissioner is often regarded
as the independent scrutineer of Victoria’s child
protection program, the Commissioner’s independence
and oversight powers and functions are limited
compared with commissioners and guardians in other
states and territories. For example, Victoria’s Child
Safety Commissioner:

¢ Is the only commissioner or guardian employed as a
public servant by the Premier rather than appointed
as an independent officer by the Governor;

* Monitors only the provision of out-of-home care,
unlike the Commissioners in New South Wales,
Queensland and Western Australia, who have a much
broader scope of responsibilities;

* Is unable to conduct own-motion inquiries, unlike
the equivalent bodies in Queensland, South Australia
and Western Australia; and

« Is the only such body in Australia unable to table a
special report to Parliament on issues arising from its
functions.

Table 5 in Appendix 14 summarises the roles,
functions, inquiry powers and reporting arrangements
of selected commissioners for children and child
guardians in other Australian states.



Victoria’'s statutory child protection services are not
subject to systematic independent oversight. The
Child Safety Commissioner’s powers do not include
monitoring or review of statutory child protection
services, and the Commissioner does not have the
ability to initiate inquiries. While DHS is subject to
investigation and audit by the Ombudsman and the
Auditor-General, these do not provide the regular
independent scrutiny and public reporting that is
required to ensure DHS is meeting its obligations, or to
support continuous improvement in service delivery.

Victorian Law Reform Commission proposal

In 2010 the Victorian Law Reform Commission (VLRC)
proposed that the Child Safety Commissioner have
additional responsibility for oversight and review of
child protection services, with authority to investigate
and report to Parliament and the Minister on the
operation of the CYF Act (VLRC 2010, p. 416). The VLRC
argued that:

Anindependent body with specialist expertise
in child protection can play a significant role in
highlighting systemic problems in this key area
of governmental responsibility. This step may
overcome the need for so many external reviews by
independent experts and statutory authorities such
as the Ombudsman and this Commission (VLRC 2010,
p. 410).
The VLRC proposed that the Child Safety Commissioner
should also have the following additional powers and
functions:

* Advocate for children and young people across
government and throughout the community;

* Liaise with Victorian Aboriginal communities in order
to ensure the Commissioner is able to effectively
advocate for Aboriginal children;

 Promote awareness of children’s and young people’s
rights; and

* Consult children and young people about the
performance of the Commissioner’s functions (VLRC
2010, pp. 417-419).

Finally, the VLRC proposed that the independence of
the Child Safety Commissioner should be strengthened.
It proposed that:

* The Commissioner be appointed as an independent
statutory officer by the Governor-in-Council for a
period not exceeding five years;

* The Commissioner be required to report to
Parliament on an annual basis; and

* The Attorney-General be the Minister responsible for
the Commissioner, in order to maintain an arm'’s-
length relationship from DHS.

Chapter 21: Regulation and oversight

Ombudsman findings

The Ombudsman’s 2009 Investigation into the
statutory child protection program found most child
protection cases receive limited if any external scrutiny
(Victorian Ombudsman 2009, p. 14). The Ombudsman
recommended that DHS establish arrangements for
ongoing independent scrutiny of the department’s
decision making regarding significant wellbeing

and protective intervention reports, with particular
attention to:

* How the urgency of reports is categorised;

* The consistency of thresholds applied across regions;
and

* The appropriateness of the thresholds applied by
DHS (Victorian Ombudsman 2009, p. 17).

The DHS Child Protection Standards Compliance
Committee is a welcome initiative in response

to the Ombudsman’s recommendation. The

Inquiry considers, however, that the system for
protecting Victoria’s children would be enhanced if
statutory child protection services were subject to
independent external scrutiny from a body such as
the Commissioner, as part of its broader oversight
responsibilities.

The Ombudsman’s 2010 investigation into out-of-home
care services found that there are also limitations to
the Child Safety Commissioner’s capacity to provide
independent scrutiny of out-of-home care. These
include that the Commissioner:

* Has no coercive powers to investigate matters and
relies on the cooperation of DHS and other agencies
to perform his or her functions;

* Reports directly to the Minister; and

e Is unable to table a special report to Parliament on
issues arising from his or her functions.

The Commissioner does not have any powers with
respect to family services.

Stakeholder views

The Inquiry met with key stakeholders in the course
of gathering information including the Victorian
Ombudsman, the Child Safety Commissioner, the Chair
of the Victorian Child Death Review Committee, the
Queensland Commissioner for Children and Young
People and the Western Australia Commissioner for
Children and Young People.
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The Child Safety Commissioner’s submissions to
the Inquiry and the VLRC review argued that the
independent children’s commissioner’s legislated
functions should be extended to include:

* A broad range of audit/monitoring and review
functions to enable the Independent Commissioner
to effectively consider how well vulnerable children
are progressing;

* Undertaking own-motion reviews;

* Undertaking random case audits of child protection
files;

* A formalised complaint function, primarily
directed to providing information and referrals
and facilitating access to existing complaints
mechanisms, but also extending to monitoring of
agencies” handling of complaints; and

* Reporting annually to the Victorian Parliament.

Several stakeholders expressed their support for an
independent children’s commissioner with expanded
monitoring and reporting powers (submissions from
Berry Street, p. 20; Centre for Excellence in Child

and Family Welfare, p.30; The Salvation Army, p.

24). The joint submission by Anglicare Victoria, Berry
Street, MacKillop Family Services, The Salvation Army,
Victorian Aboriginal Child Care Agency and the Centre
for Excellence in Child and Family Welfare submitted
that:

Victoria lags behind other jurisdictions and that the
time has come for an independent Commissioner for
Children to be established in the State of Victoria
(pp. 80-81).
The Aboriginal Family Violence Prevention and Legal
Service Victoria (AFVPLSV) argued that there is
inadequate oversight of the situation of Aboriginal
children in Victoria’s system for protecting vulnerable
children and inadequate independent systemic
advocacy (AFVPLSV submission, p. 9).

The Child Safety Commissioner argued for the
establishment of a community visitor program for
children living in out-of-home care, commencing
with community visitors for residential care.
Similarly, Jesuit Social Services submitted that the
Commissioner should coordinate community visitors
to child protection residential units and youth justice
centres (Jesuit Social Services submission, p. 27).
The Salvation Army and Open Place submissions

also supported monitoring of services by visitors
independent of DHS (The Salvation Army, p. 10; Open
Place, p. 4).

A Commission for Children and Young
People

The Inquiry considers there to be insufficient
independent oversight of Victoria’s system for
protecting vulnerable children. The Child Safety
Commissioner has limited powers and functions
compared with commissioners and guardians in other
states and territories. As a public servant with no
powers to conduct own-motion inquiries, there are
also important constraints on the Commissioner’s
independence.

While the Ombudsman and the Auditor-General

play an important role, they have responsibility for
overseeing all government agencies. They cannot
provide the specialist, regular oversight and scrutiny
that is warranted by the vulnerability of the children
in question and the statutory responsibilities of the
Secretary of DHS.

The government’s commitment to establish an
independent Children’s Commissioner is a step in

the right direction, but the Inquiry considers that
further changes are required. As discussed in Chapter
20, several government agencies are responsible for
delivering services that support vulnerable children
and young people but are not directly held to account.
It is of particular concern to the Inquiry that there is
no systematic independent scrutiny of statutory child
protection services.

The Inquiry recommends that the government establish
a Commission for Children and Young People. The new
Commission would oversee and report to ministers and
Parliament on all laws, policies, programs and services
that affect the wellbeing of vulnerable children and
young people. The Commission would hold agencies

to account for meeting their responsibilities as
articulated in the proposed Vulnerable Children and
Families Strategy and performance framework.

The Commission will also identify and focus attention
on the need for research programs that are anchored
inimproving service responses adressing the needs of
children and young people.

The Commission would replace the existing Child Safety
Commissioner, and retain the Commissioner’s current
roles and functions. To avoid duplication, the specific
powers granted to the Ombudsman under section 20 of
the CYF Act should be transferred to the Commission.



The Commission’s powers and functions would be
broadly similar to the New South Wales Commission for
Children and Young People and the Western Australian
Commissioner for Children and Young People. Like
those bodies, the Commission would be required by
legislation to give priority to the interests and needs of
vulnerable children as it carries out its functions.

The Inquiry recommends the establishment of a
Commission rather than a single Commissioner
because the scope of these powers and functions

are too broad to be carried out by a single office
holder. A Commission would provide flexibility for the
number of Commissioners to be adjusted in response
to changes in the Commission’s work program. The
appointment of multiple Commissioners would also
provide the Commission with a broader range of
expertise. For example, the Inquiry has recommended
the appointment of an Aboriginal Commissioner.

The Commissioners would also require public
administration and legal expertise, knowledge of the
policy and service environment relating to children
and their families, an ability to engage with children
and young people and advocate on their behalf, and an
understanding of the needs of children from culturally
and linguistically diverse communities.

Table 6 in Appendix 14 summarises the governance
arrangements for seven existing Commissions in
Victoria. Each of the Commissions are independent
bodies, with Commissioners appointed by the
Governor-in Council. The Commissions can do all things
necessary or convenient to perform their functions and
achieve their objectives, with only minor caveats.

Given the expanded role of the proposed Commission
and the greater use of unannounced inspections

of CSOs recommended by the Inquiry in section
21.2.8, the Inquiry does not propose the adoption

of a community visitor scheme at this time. This is,
however, something that the Commission for Children
and Young People could consider in the future.
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Recommendation 89

The Government should amend the Child Wellbeing
and Safety Act 2005 to establish a Commission

for Children and Young People, comprising one
commissioner appointed as the chairperson and
such number of full-time and part-time additional
commissioners as the Premier considers necessary
to enable the Commission to perform its functions.
Commissioners would be appointed by the
Governor-in-Council.

The Commission should have responsibility

for overseeing and reporting to Ministers and
Parliament on all laws, policies, programs and
services that affect the wellbeing of vulnerable
children and young people. The Commission
would hold agencies to account for meeting their
responsibilities as articulated in the Vulnerable
Children and Families Strategy and related policy
documents. The Commission would also retain
the current roles and functions of the Child Safety
Commissioner. The Commission would be required
by legislation to give priority to the interests and
needs of vulnerable children.

The Commission should have authority to
undertake own-motion inquiries into systemic
reforms necessary to improve the wellbeing of
vulnerable children and young people.

The specific powers granted to the Ombudsman
under section 20 of the Children, Youth and
Families Act 2005 should be transferred to the
Commission.

515



516

Report of the Protecting Victoria’s Vulnerable Children Inquiry Volume 2

21.3.4 Review of child deaths

Victoria has a two-stage system of examining the
deaths of children who were known to child protection
- that s, ‘children who have died and who were child
protection clients at the time of their death or within
12 months of their death’ (s. 33, CWS Act). In 2010
there were 29 deaths of children known to child
protection (see Chapter 4).

In the first stage, the Office of the Child Safety
Commissioner conducts an inquiry in relation to the
child’s death. Under the CWS Act, the objective of
the inquiry is to promote continuous improvement
and innovation in policies and practices relating to
child protection and safety. The inquiry must relate
to the services provided, or omitted to be provided,
to the child before his or her death (s. 33). There is
no legislative timeframe for the completion of child
death inquiries, but the practice has been for them to
be completed within 12 months of notification of the
death (VCDRC submission, p. 6). The reports arising
from Child Safety Commissioner inquiries are provided
to the Secretary, the Minister and the VCDRC.

In the second stage, the VCDRC undertakes
independent, multidisciplinary review of child
deaths. The VCDRC does not have any investigative
role, and therefore relies on the reports of the
Child Safety Commissioner and other available
documentation. The VCDRC provides written advice
to the Minister concerning each child death inquiry,
including comments on the report’s findings and
recommendations (VCDRC submission, p. 7).

The Inquiry considers that while both the Child Safety
Commissioner and the VCDRC make an important
contribution to the review of child deaths, there
would be merit in streamlining the current two-stage
review arrangements into a single process. A single
process would allow child deaths to be reviewed more
quickly, allowing advice to participants, services,

DHS and the Minister to be more timely and therefore
more meaningful. It would also overcome the current
unwieldy arrangement that sees the Minister receive two
sources of independent advice regarding child deaths.

The VCDRC’s submission to the Inquiry offers some
support for the concept of a single child death review
process:

The establishment of an independent Children’s
Commissioner clearly provides opportunities for
change to organisational arrangements concerning
the VCDRC. A multidisciplinary review committee
which considers individual CDI [Child Death

Inquiry] reports could be convened and chaired

by the Children’s Commissioner. Alternatively, a
multidisciplinary committee could retain the status of
a Ministerial Advisory Council and be chaired by the
Children’s Commissioner (VCDRC submission, p. 27).

Consistent with the first suggestion of the VCDRC, the
Inquiry considers that the VCDRC should cease to play
its current review function. Instead, a multidisciplinary
committee such as the VCDRC should be convened

by the proposed Commission for Children and Young
People. The committee would be consulted by the
Commission during the course of its inquiries and
provide advice regarding child deaths.

In his recent investigation into the child protection
program in the Loddon Mallee Region, the Ombudsman
recommended that the CWS Act be amended to broaden
the circumstances in which a child death review is
conducted. The Ombudsman raised the case of a death
of an infant who was not within the legislative scope
of the child death review process despite the infant’s
siblings having been the subject of 10 child protection
reports to DHS. The infant was not ‘known to child
protection’ because he was not born at the time of the
reports, the last of which was made while the mother
was pregnant. The Ombudsman found this represented
‘a shortcoming in the current system of external
scrutiny in the child protection system’ (Victorian
Ombudsman 2011c, p. 58).

The Inquiry endorses the Ombudsman’s recommendation
and notes that it has been accepted by DHS.

Recommendation 90

The Commission for Children and Young People
should convene a multidisciplinary committee such
as the Victorian Child Death Review Committee

to provide advice to the Commission during

the course of the Commission’s inquiries into

child deaths. This committee should replace the
Victorian Child Death Review Committee.



21.4 Conclusion

The Victorian Government has a duty to meet the needs
of vulnerable children and young people when the
child’s family is unable to provide satisfactory care

and protection. It is essential that there is scrutiny

of the actions of government - and the CSOs that act
on government’s behalf - to ensure they meet their
responsibilities to protect vulnerable children and
families and to improve their wellbeing.

The Inquiry has found that the regulation and
oversight of Victoria’s system for protecting vulnerable
children need to be strengthened. The Inquiry’s
recommendations would result in DHS adopting an
approach to regulating CSOs that assesses the risk of
harm to children and targets its activity accordingly, so
that more is done to identify, address and prevent the
shortcomings in the quality of out-of-home care.

The recommendation that the government establish
an independent Commission for Children and Young
People with broad monitoring and reporting powers
would introduce the regular, specialist oversight of
government decisions and services that is currently
lacking, and bring Victoria into line with New South
Wales, Queensland and Western Australia. The
Commission would play an important role in holding all
relevant government agencies to account for meeting
their responsibilities as articulated in the proposed
Vulnerable Children and Families Strategy and
performance framework.

The Inquiry considers the recommendations in this
chapter to be important safequards for ensuring the
Victorian Government meets its responsibilities to
vulnerable children, and that improved accountability
and reporting can help to rebuild public confidence
and trust in the system.

Chapter 21: Regulation and oversight
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