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Chapter 14: Strengthening the law protecting children and
young people

Key points

Abused children are not adequately protected as they should be by the law. The crimes of
child physical abuse and child sexual abuse should be recognised in the Children, Youth and
Families Act 2005, and processed, as the crimes they are.

Child abuse is a ‘hidden crime’, in that it is under-reported and under-prosecuted.

There should be a stronger legislative link between the child protection and criminal justice
responses to child physical and sexual abuse and serious neglect. Forensic child protection
and Victoria Police investigators should be continuously trained in interviewing and evidence
gathering, particularly when seeking evidence from a child or young person.

The available data in Victoria does not provide a clear picture of the factors that influence
the progress of each stage of the criminal justice process. This impedes the reporting and
prosecution of child physical and sexual abuse and neglect.

The mandatory reporting scheme is an important part of the legal framework protecting
children from abuse. It is important that all mandated groups in the Children, Youth and
Families Act 2005 are progressively gazetted to report abuse, that they are appropriately
trained, and that the system is adequately resourced to ensure it can cope with an increase
in reports. Mandatory reporting should continue to be evaluated, preferably at both the
national and state levels. There should also be ongoing monitoring of the Working with
Children Act 2005 to ensure organisations are complying with the legislation.

State prescribed criminal reporting provisions, such as a reporting duty for ministers of
religion and members of religious organisations, can overcome private and institutional
hurdles to the reporting of child abuse.

A formal investigation by government into how to best address criminal abuse of children in
Victoria by religious personnelis justified and is in the public interest. Any such investigation
should possess the necessary powers to compel the attendance of witnesses and the
production of documentary and electronic evidence.

Caution should be exercised in relation to the enactment of any new ‘failure to protect’
offence in relation to family members, particularly in situations of family violence.
Consideration should be given to the better application and enforcement of section 493 in
the Children, Youth and Families Act 2005.

Children and young people aged under 18 should be capable of being the subject of a
protection application under the Children, Youth and Families Act 2005.

There is room to improve the interaction between the Commonwealth family law system,
the State child protection system and State family violence laws including the way in which
agencies and services interact with each other.

Filicide is a most grievous crime and particularly so when committed as an act of spousal
punishment or spousal revenge. The Inquiry considers that the appropriate sentencing
standard for filicide committed with the intention of punishing the child’s other parent or of
denying that parent contact with the child or for spousal revenge is life imprisonment with
no minimum term. There is a need to study the various cases across Australia to discern the
factors likely to lead to acts of filicide and the early warning signs that can alert the relevant
professionals who interact with parents and caregivers.
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14.1 Introduction

Children have a right to be protected by the State from
harm. This protection is not limited to child protection
law, but extends to the criminal and broader civil law.

This chapter addresses the Terms of Reference
relating to the interaction and the appropriate roles
of departments and agencies, the courts and services
providers in the delivery of services to children. In
particular, the chapter considers submissions relating
to the principles, objectives and aims of key pieces
of legislation, perceived gaps in the protections
offered by the State, and the nature of child sexual
and physical abuse as a crime. Issues relating to

the Children’s Court and court processes in child
protection proceedings are addressed separately in
Chapter 15. This chapter also addresses, in part, the
Terms of Reference relating to the processes of the
courts referencing the reform options put forward by
the Victorian Law Reform Commission (VLRC) in its
Protection Applications In The Children’s Court: Final
Report 19 (the VLRC Report).

Reporting and prosecution of child abuse in the
criminal justice process is considered in the first

part of this chapter, and is followed by a discussion
concerning proposals for discrete areas of reform to
the Children, Youth and Families Act 2005 (CYF Act)
including jurisdictional reform. The chapter also
reviews the operation of mandatory reporting laws
within the statutory protection system and the Working
with Children Act 2005 (WWC Act) and considers a
potential criminal reporting duty. The latter part of
the chapter considers the intersection of family law,
family violence law and child protection, and the
operation of suppression orders under the Serious Sex
Offenders (Detention and Supervision) Act 2009, as well
as the introduction of a new offence for the abuse of
children through the electronic media, and sentencing
standards for the killing of children by parents.

14.2 Child abuse is a crime

The Inquiry received submissions from organisations
that argued that child physical and sexual abuse is not
treated as a crime in practice (Australian Childhood
Foundation (ACF), pp. 3-4; Goddard et al. Child Abuse
Prevention Research Australia, p. 7).

The Inquiry considers that there should be no
ambivalence. Wherever there is child physical or sexual
abuse there is crime. However, while there has been a
significant increase in reporting rates for child abuse
over the past 20 years, the same cannot be said for the
prosecution and conviction rates for the physical and
sexual assault of children and young people.

This is not a problem that is unique to Victoria:
prosecution and conviction rates for the physical and
sexual assault of children across Australia are low
compared with the rates for other offences. Studies
show that, although sex offences against children
have a higher conviction rate than those against
adults, smaller proportions of incidents involving
children resulted in the commencement of proceedings
(Richards 2009, p. 2).

The issues that may hinder the prosecution of child
abuse are now well known and, in the case of child
sexual abuse, well documented. They include: low
reporting rates; difficulties in obtaining evidence
where the complainant is often the only witness

and may be too young to communicate the abuse;
variable quality of forensic interviewing; complainant
or witness reluctance to give evidence regarding

a perpetrator; the perception that a child’s
uncorroborated evidence is seen as unreliable;

and traumatic court processes that may discourage
complainants from pursuing criminal matters (Cossins
2006a).

A number of valuable reforms have been made to
strengthen the criminal justice response to the low
prosecution and conviction rates for child abuse,
particularly for sexual assault offences. Reforms

have largely aimed at addressing the difficulties
encountered by children in court processes due to their
age (Cossins 2006b). However, as prevention of child
abuse is an aim of the criminal law, reform options
should deal with the investigation and prosecution
processes and outcomes. The following sections
therefore examine the investigation and prosecution of
child abuse crimes.
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14.2.1 From child protection to the
courts: the processes

The reporting process for child abuse as a matter for
the Department of Human Services (DHS) is described
in Chapters 3 and 9. Broadly speaking, under the
current arrangements for all reports of concerns in
relation to young people:

* Child FIRST receives wellbeing reports, and refers
those to DHS if necessary;

* DHS receives protective intervention reports, and
refers to police where reports involve allegations of
sexual abuse, physical abuse and/or serious neglect;
and

* Police receive reports of suspected offences from the
general public, and reports of suspected offences
from DHS. Where reports are not received by DHS,
police notify DHS.

DHS child protection practitioners are required to
notify Victoria Police of all reports of sexual and
physical abuse and serious neglect of a child or young
person (Victoria Police and DHS 1998). It should also
be noted that Victoria Police may also receive reports
of physical or sexual assault of children independently
of DHS. In this case, Victoria Police notifies DHS of its
suspicion that a child is in need of protection.

Currently, reports relating to child physical or sexual
assault go to either Victoria Police Sexual Offences

& Child Abuse Units (SOCAUs) or Sexual Offence and
Child Abuse Investigation Teams (SOCITs). Police
officers in SOCAUs take statements, complete reports,
and may interview alleged offenders in conjunction
with the Criminal Investigation Unit. SOCITs, which will
replace SOCAUs as of February 2012, will undertake
investigations. There are also two operational
multidisciplinary centres (MDCs) in Victoria that
operate as co-located services for SOCIT teams,
Centres Against Sexual Assault (CASA) counsellors and
advocates, DHS and medical examination facilities.
The Inquiry notes that MDCs are a key Department of
Justice (DOJ) initiative to address particular needs of
sexual assault victims and victims of child abuse. The
MDC model is referred to in Chapter 9 of this Report.

After an investigation into a matter, a Detective
Senior Sergeant (in the case of physical abuse), ora
specialist Detective Senior Sergeant (in the case of
sexual assault) is responsible for authorising a brief
on the case to be referred to the Director of Public
Prosecutions (DPP) and Office of Public Prosecutions
(OPP) for prosecution.

The DPP and OPP do not prosecute all referred

matters. In deciding which matters to prosecute (the
‘prosecutorial discretion’), the DPP applies guidelines
that require the DPP to consider the interests of

the victim, the suspected offender and the wider
community, as well as the more general considerations
of justice and fairness, and whether the prosecution
can be conducted in an ‘effective and efficient manner’.

14.2.2 The flow of information between
the Department of Human
Services and Victoria Police
in relation to child abuse
allegations

An effective response to child protection requires the
interactive operation of both child protection and
criminalintervention (Sedlak et al. 2006, pp. 657-
658). It is therefore essential that DHS and Victoria
Police have a coordinated and transparent response to
physical and sexual abuse and serious neglect.

In the recent Family Violence - A National Legal
Response report (Commissions” Report) into family
violence law across Australia, the Australian Law
Reform Commission (ALRC) and the New South Wales
Law Reform Commission (NSWLRC) recommended that
state and territory law enforcement, child protection
and other relevant agencies should, where necessary,
develop protocols that provide for consultation about
law enforcement responses when allegations of abuse
or neglect of a child for whom the police have care
and protection concerns are being investigated by the
police (ALRC & NSWLRC 2010, recommendation 20-2).
The Inquiry notes that Victoria has an established
protocol.

The Protecting Children Protocol between DHS and
Victoria Police governs the roles of both agencies
relating to allegations of sexual and physical abuse and
serious neglect of children. DHS is the lead agency with
responsibility for the care and protection of children
under the CYF Act but must report all allegations and
situations of suspected child physical and sexual
abuse, as well as serious neglect, to police (Victoria
Police & DHS 1998, p. 5). Police practice is also
influenced by the Code of Practice for the Investigation
of Family Violence (Victoria Police 2010).



Chapter 14: Strengthening the law protecting children and young people

The protocol notes that, in the interests of eliciting
evidence of a standard appropriate to the prosecution
of a criminal matter, it is ‘crucial that police are
involved at the earliest stage of notification of sexual
abuse, physical abuse and serious neglect’ (Victoria
Police & DHS 1998, p. 9). The Inquiry understands that
a review of the Protecting Children Protocol is being
conducted. Given that the protocol predates the CYF
Act by seven years, and does not reflect new practice
at SOCITs and at MDCs and intake processes, the
Inquiry draws attention to this review and considers its
completion and subsequent updating, a priority.

Matter for attention 9

The Inquiry draws attention to the completion

of the review of the Protecting Children Protocol
between Victoria Police and the Department of
Human Services, incorporating updated practices
such as the rollout of the Sexual Offence and Child
Abuse Investigation Teams and multidisciplinary
centres. The completion of the review, and the
subsequent updating of the protocol, is a priority.

At present, data limitations do not allow for an
accurate measurement of whether the current
Protecting Children Protocol is being rigorously
applied. Police do not collect data on the source of
their reports and so it is not possible to identify the
proportion of recorded parent-child alleged offences
for 2010-11 reported by DHS. The Inquiry has therefore
considered data for 2010-11 on the flow of reports

to DHS, from DHS to police and police data on the
number of recorded alleged offences against victims
aged 0 to 17 to gain an approximate understanding of
the application of the Protocol. There are significant
limitations on the use of this data. For example: a

lack of comparability between police and DHS data
due to recording practices; a filtering of reports

which appear to police to lack sufficient evidence to
warrant recording as a complaint and investigation;
operational issues such as resources and competing
police priorities; and past police practice and
experience.

As the Inquiry noted in Chapter 3, 41,459 children
aged under 17 were the subject of one or more reports
to DHS in 2010-11. In 2010-11 DHS made 12,836
reports to Victoria Police of suspected physical and
sexual abuse (8,732 involving reports of suspected
physical abuse and 4,104 reports of suspected sexual
abuse). These reports are not reflected in Victoria
Police data on the number of recorded victims aged 0
to 17 of alleged physical and sexual assaults and other
crimes against the person that occurred within the
family context.

According to Victoria Police data, in 2010-11, there
were 7,277 reported alleged offences of homicide,
rape, sexual assault and physical assault against
victims aged 0 to 17 in Victoria. Of these, 2,358 were
alleged to have occurred within a parent-child or other
family relationship and 1,738 family violence notices
were issued in relation to total reported alleged
offences.

The data, although limited, shows a gap in the number
of reports made by DHS to police and the number of
alleged child abuse crimes recorded and investigated
by police either across the board, in relation to
children and parents, or children and other family
members. However, without further research it is

not possible to accurately state the true extent of, or
reasons for, this gap. Recommendation 40 addresses
this issue.

14.2.3 Investigations and interviewing

Frequently, children are the only witness in relation
to the abuse they suffer. The investigative or ‘forensic’
interviewing of alleged victims of abuse is therefore
an essential part of the effective investigation,
substantiation and prosecution of child abuse.

Where police receive a report of a suspected crime,
they must undertake an investigation. There is no
discrete data on investigations as, theoretically, the
report and investigation figures should be the same.
Therefore, the stage at which the investigation reaches
may indicate the degree to which child abuse is treated
as a crime by the police once they have received a
report.

Ininterviewing children in relation to allegations

of abuse, DHS and Victoria Police aim to: assess the
safety of children’s living arrangements; establish

the credibility of allegations; record evidence; and
evaluate the viability of prosecution or litigation. The
forensic interviewing of victims is particularly difficult
in the case of child complainants and, in the case of
infants, impossible. Further, as noted by Associate
Professor Snow at the Inquiry’s Bendigo Public Sitting,
inideal circumstances, oral language skills emerge and
develop in the context of a stable and warm family life.
Children who suffer abuse have had experiences that
fall well short of this ideal, and their language skills
suffer as a consequence (Associate Professor Snow,
Bendigo Public Sitting).
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Local and international literature on appropriate
interviewing techniques for children supports forensic
interviewing protocols that aim for a comprehensive
and, as far as possible, free narrative account of the
circumstances surrounding the allegations of abuse,
with little specific prompting from the interviewer
(Lamb & Brown 2006; Powell & Snow submission, p.
3). Traditional conversational interviewing techniques
may be suitable for testing information about which
the interviewer has independent reliable evidence

but unsuitable where the allegations are unsupported
by physical or other evidence as may be the case in
suspected child abuse. Interviewing techniques that
are not appropriately modified and nuanced may miss
information, or elicit information that may end as a
composite of the interviewers’ assumptions (Lamb &
Brown 2006, p. 216). This becomes a problem when
evidence is tested in court and, as is explored further
in section 14.2.5, in the consideration of the evidence
as warranting prosecution.

Time spent with children and young people during the
process of assessing risk and gathering information is
vital to the outcome of child protection and criminal
investigations. Child protection practitioners, whose
interviews frequently inform police investigations,
receive little training on investigative interviewing,
other than a course on interviewing skills. However,
not all workers complete this course (Ms Perry
submission, p. 2; Mr Perversi submission, p. 3).

The interviewing of children can be improved with
specialist training. One submission received by the
Inquiry noted that an effective training program for
child protection practitioners should incorporate the
following elements:

* The establishment of key principles or beliefs that
underpin effective interviewing;

* The adoption of an interview framework that
maximises narrative detail;

* Clear instruction in relation to the application of the
interview framework;

* Effective ongoing practice;
* Expert feedback; and

* Reqgular evaluation of interviewer performance
(Powell & Snow submission, p. 4).

Victoria Police interviewers are also informed by
internal guidelines such as the Crime Investigative
Guidelines: Child Abuse, and the Crime Investigative
Guidelines: Sexual Crimes.

The Inquiry notes that, over the past 18 months,
Victoria Police has established innovative interviewing
technique training for SOCIT units. The ‘whole story
technique’ of interviewing attempts to accommodate
children’s level of learning and development.

Itis aimed at eliciting information from victims

and offenders beyond the specifics of an offence.
Interviewees are asked open-ended questions that
seek to establish broader contextual information

that may be relevant to the events, such as the
relationship between the alleged victim and offender,
and situational factors, rather than directing children
to specificincidents. A child may need to tell the story
more than once so that interviewers can isolate various
events and test the child’s recollections.

The Inquiry was informed that the technique has not
been extensively tested in court.

In the securing of evidentiary admissibility, the
relevance of the whole story technique is the element
of children’s compliance. The method helps elicit
why children comply with approaches by criminally-
minded adults. It does so by eliciting the relationship
between the child and the adult, in particular the
child’s dependence, malleability and vulnerability.

It articulates the psychological power imbalance. It
explains the child’s vulnerability to manipulation,
which is the method of the criminally minded adult.

A critical question is the interface between the whole
story technique and the rules of admissibility of
evidence. The rules of admissibility of evidence focus
upon the nexus between the evidence sought to be
elicited and the crime charged. The prosecution must
demonstrate that nexus - that the evidence sought to
be elicited is relevant and proximate to the proof of the
crime charged. Otherwise the evidence is deemed not
probative, or more prejudicial than probative. The key
to admissibility of evidence obtained using the whole
story technique is to demonstrate its psychological
relevance and probativeness. Not only do sexual crimes
against children begin in the mind of the offender,
they are enabled by the mind of the child - by the
child’s vulnerability and compliance. For the method
to achieve proper admissibility as evidence, the
prosecution needs to be able to articulate the relevant
psychological pathway of the child, and to link that
pathway to the knowledge and intent of the offender.
The evidence needs to be seen through the prism of
psychology, not only overt acts. The Inquiry considers
that attention should be given to the training of
investigators in this method and of prosecutors in its
presentation.
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The Inquiry is advised that the success of the technique
is yet to be properly evaluated, as its effect on
reporting and prosecution rates is not likely to be
established for another five to 10 years. Nevertheless,
the Inquiry notes that the whole story technique is
consistent with local and international literature on
appropriate interviewing techniques for children who
are alleged to have been abused. However, the Inquiry
also notes that specialist training, whatever the
model, should be ongoing if it is to be effective (Lamb
etal. 2007, p. 1,209). Compulsory, ongoing training
is necessary to increase interviewer competence
(Associate Professor Snow, Bendigo Public Sitting).
Ongoing training of Victoria Police interviewers is
likely to increase opportunities for substantiation and
prosecution of child abuse. Following the rollout of
SOCITs it will be important to continue interviewing
training and professional development.

The Inquiry also received submissions on the impact
of child protection interviewing practice on potential
criminal investigations.

In view of the crossover between child protection
investigations and criminal investigations in
allegations of child abuse, and in light of the Inquiry’s
recommendations relating to MDCs in Chapter 9,

there is likely to be benefit in incorporating forensic
interviewing training of the type offered to Victoria
Police investigators into training modules for DHS
child protection practitioners. This training would
increase interviewer competence and assist in creating
collaborative efforts.

Finding 9

The Inquiry considers there is likely to be benefit
in extending forensic interviewing training of the
type delivered to Victoria Police Sexual Offences
and Child Abuse Investigation Team interviewers
to Department of Human Services child protection
practitioners and to provide prosecutors with
relevant study in it.

14.2.4 Brief authorisation process

Victoria Police does not refer all allegations of abuse
to the DPP. Generally speaking, Victoria Police makes
that decision based on the evidence available, usually
records of interview with the alleged victim and
offender, and any corroborative evidence. Authorising
police officers may also consider the opinions of
investigators. This is what is known as the ‘brief
authorisation process’. The brief authorisation process
is the system’s first bridge between an allegation of
child abuse and prosecution for abuse in the courts.

Following recommendations made by the VLRC in

the Sexual Offences: Final Report published in 2004,
Victoria Police made a number of changes to the
investigative and brief authorisation process for child
abuse allegations. In particular, the SOCIT and MDC
models for child abuse investigation were developed
and run as a pilot scheme in two locations. Initially,
the pilot scheme only investigated alleged penetrative
offences against adults and children. The old model
SOCAUs continued to investigate allegations of
indecent assaults against adults and children, and
physical abuse of children.

A recent evaluation published by Deakin University
and funded by Victoria Police considered the

relative quality and detail of the brief authorisation
documents, the length of investigations and
complainant engagement for matters that were not
authorised for prosecution from the piloted SOCITs and
the old model SOCAUs over an 18 month period. The
study, consistent with the scope of the SOCIT pilot, was
limited to penetrative sexual offences, and considered
59 reports in relation to child complainants and 48
adult complainants.

Although no significant difference in the duration

of investigations between the sites was found in

the study, there was a difference in the quality and
detail in investigation documentation. Complainant
engagement levels, which were assessed on the basis
of whether, how and when complainants had elected
to state their disinclination to proceed with criminal
charges by filling in a ‘No Further Police Action’ form,
were similar at all sites. The study also considered that
victims tended to engage in the process for a longer
period of time at SOCITs than SOCAUs, and that longer
engagement may suggest a positive difference in
victim satisfaction with police responses to allegations
(Powell & Murfett 2009).
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The Inquiry was informed that as of February 2012,
SOCITs will be operational across Victoria and will
investigate both child physical and sexual abuse

and serious neglect. The Inquiry considers that the
quality of investigation and the brief authorisation
process for child abuse should continue to be
monitored. The Inquiry notes that without consistent
monitoring and development it could be easy for police
decision making to be over-reliant on an individual
interviewer’s perceptions of victim credibility, and

to give insufficient consideration of the quality and
process of interviewing on the information gathered
from witnesses (Powell et al. 2010; Powell & Murfett
2009, p. 9). The dangerin a lack of individual and
systematic attention to the risk that interviewers may
be employing inadequate interviewing practice is that
allegations that could have been prosecuted are not.

The Inquiry notes that the specialisation of
investigation of sexual and physical abuse is likely to
increase not only the quality of evidence obtained from
children and young people, but increase the level of
scrutiny applied to interviewing techniques in the brief
authorisation process.

As noted above, the brief authorisation process is
conducted by a specialist Senior Sergeant in the case of
child sexual assault, but a generalist Senior Sergeant
in the case of physical assault. The specialisation of the
brief authorisation process provides for a higher level
of scrutiny and accountability in the referrals from
Victoria Police to the DPP. As many of the issues with
the collection of evidence in relation to sexual abuse
are replicated in relation to physical abuse, thisis an
anomalous situation and should be rectified.

Recommendation 39

Victoria Police should change the brief
authorisation process for allegations of child
physical assault so that authorisation is conducted
by a specialist senior officer.

14.2.5 Prosecution

The prosecution of child abuse in appropriate cases is
an important part of Victoria’s system for protecting
children. As discussed in Chapter 3, the prosecution

of offences, along with the punishment for those
offences, provides important recognition to the victim
of his or her hurt and suffering, acts as a deterrent,
and provides legitimacy to the laws that are there to
protect the community. It may also enable effective
treatment and rehabilitation of the offender to occur
and thus reduce the risk of reoffending. However, most
fundamentally, the prosecution of the offences of child
physical abuse and child sexual abuse should occur
because the subject conduct, if proved, is criminal.

The Inquiry was advised that the OPP’s principal source
of data about the cases the OPP prosecute is the

case management system Prosecution Recording and
Information System (PRISM). The OPP does not collect
data on the age of victims in matters prosecuted by the
OPP in PRISM, except where the age of the victim is an
element of the offence title, for example, ‘indecent act
with a child under 16°. This means that there is scant
data on the prosecution of alleged physical and sexual
abuse and serious neglect of children. The OPP advises
that PRISM is capable of capturing data on the age of
victims but that it is not current practice to do so.

As a result, it is not possible to say how frequently and
to what end child abuse matters are prosecuted. The
Inquiry considers that the collection of data would

be a useful component of work undertaken by DOJ in
implementing Recommendation 40.

Finding 10

The Inquiry finds that there are critical gaps in
data in relation to the prosecution of suspected
child physical and sexual abuse in the criminal
justice system. While suspected child physical
abuse is under-reported, under-investigated and
under-prosecuted, the Inquiry considers that a full
understanding of the reasons behind this require
further investigation.

The Inquiry notes that the OPP is currently part way
through a two-year project to implement a new
practice management system that will replace PRISM.
Part of the project is the specification of data fields and
business rules around the collection of information.
The new system will be developed and tested
throughout 2012 and is expected to be commissioned
for production use in the first half of 2013. The OPP
advises that, for reporting capabilities and record
keeping, the project team is recommending that victim
details be recorded in the new system, at a minimum
the victim’s name, address, gender and date of birth.
The Inquiry welcomes this change in reporting practice
and considers that the data will contribute to a better
understanding of the reasons for a lack of prosecution
of suspected child physical and sexual abuse.
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14.2.6 Convictions

The conviction and sentencing of a person for criminal
child abuse or neglect is the final stage in the criminal
justice process. A study of the numbers of and factors
in convictions for child abuse and neglect in Victorian
courts fell outside the scope of the Inquiry. The Inquiry
notes that literature on child sexual abuse shows

low rates of prosecutions and convictions as against
victimisation studies of unreported crime, as well as
recorded crime (e.g. Fitzgerald 2006) although, as
noted previously, of all prosecuted sexual offences,
child sexual offences have a higher conviction rate
than adult sex offences (Richards 2009, p. 2).

The Sentencing Advisory Council (SAC) analyses and
releases data on sentencing practice in the Victorian
higher courts. Although the SAC presents data on
assault and related offences, there is no data dealing
discretely with the physical assault of children.

The available SAC data for specific offences against
children are summarised at Appendix 11.

The low conviction rates for child sexual abuse has
generated considerable interest from the community,
academics and policy makers in improving the criminal
justice response to child abuse. Much of the research
and literature and many of the reforms have been
focused on improving the system response to child
sexual abuse, often as a subset of sexual offences
more generally. In relation to child sexual abuse

there have been particular advances in reducing the
traumatisation of child complainants during the trial
process (Cossins 2006b, p. 319), as well as evidentiary
reforms, such as the giving of recorded and closed-
circuit television testimony, and the bringing of
opinion evidence to counter jury misconceptions about
children’s ability to give truthful evidence and how
children react to sexual abuse (ALRC & NSWLRC 2010,
chapter 27).

The Inquiry considers, however, that there is a lack of
data and research on both child physical and sexual
abuse, and common problems in the criminal justice
approach to both.

14.2.7 Data collection

As noted in the Commissions’ Report, it is difficult to
accurately measure rates of attrition in the criminal
justice process for allegations of sexual assault, partly
due to under-reporting, the different data collection
approaches of various agencies, and the limitations
of current methods of data collection and evaluation
(ALRC & NSWLRC 2010, chapter 26). The Inquiry
considers this is equally true for physical abuse and
severe neglect of children.

The Inquiry notes that the development of a
multidisciplinary approach to the investigation of
child abuse and neglect presents many opportunities

for developing collaborative approaches and system
responses to child abuse and neglect, including

the collection of data on criminal reporting and
investigation.

Recommendation 40

The Department of Justice should lead the
development of a new body of data in relation

to criminal investigation of allegations of child
physical and sexual abuse, and in particular the
flow of reports from the Department of Human
Services to Victoria Police. Victoria Police, the
Office of Public Prosecutions, the Department of
Human Services and the courts should work with
the Department of Justice to identify areas where
data collection practices could be improved.

14.2.8 Recognition of the crime of child
abuse as a crime in the Children,
Youth and Families Act 2005

Under section 83 of the CYF Act, the Secretary of DHS
is required to report allegations regarding the physical
or sexual abuse of a child in out-of-home care to
Victoria Police. The provision appears in the context
of the regulation of out-of-home care providers, and
the processes that should be adhered to following the
making of an allegation of abuse against a foster carer
or an out-of-home care service.

The Inquiry received a submission from the Australian
Childhood Foundation (ACF) that proposed this duty
be extended to all allegations of physical or sexual
abuse, whether in out-of-home care or not (p. 7). The
Inquiry considers that an amendment of this nature is
not desirable within the context of section 83 of the
CYF Act. This particular section has a specific purpose,
that is, to ensure that an independent investigation is
facilitated in the case of allegations of abuse in out-of-
home care.

However, the Inquiry considers it is of importance to
signify the relevance and the priority of the criminal
law in the criteria guiding decisions made under

the CYF Act. In the best interests principles section
(section 10) of the Act, the criterion ‘the need to
protect the child from harm’ is stated as a required
criterion (section 10(2)), but the category of criminal
harm is not specified. In the relevant provision
(section 10(3)) the category of criminal harm is
entirely absent. Accordingly the Inquiry recommends
that section 10(3) of the CYF Act be amended to signify
the relevance and the priority of the criminal law

in the criteria quiding decisions under the Act. The
amendment is best placed in section 10(3) rather than
in section 10(2) because the element of criminality is
not always present in harm.
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Recommendation 41

The best interests principles set out in section

10 of the Children, Youth and Families Act 2005
should be amended to include, as section 10(3)
(a), ‘the need to protect the child from the crimes
of physical abuse and sexual abuse’.

14.3  Proposals for discrete areas of

reform to the Children, Youth
and Families Act 2005

The Inquiry received a number of written and verbal
submissions proposing amendments to various aspects
of the CYF Act. The VLRC also proposed a number of
amendments to the CYF Act.

Apart from the court-related amendments (considered
in the following chapter), the proposals for reform fell
into four main categories:

* The objectives and principles of the CYF Act;

* Evidentiary issues, including the grounds for, and
standards of proofin, protection applications;

* The jurisdiction of the Family Division of the
Children’s Court; and

* Language in the CYF Act and in child protection
practice.

14.3.1 Proposals for reform to the
objectives and principles of the
Children, Youth and Families
Act 2005

While the Inquiry heard support for the current
principles and objectives of the CYF Act and the Child
Wellbeing and Safety Act 2005 (CWS Act) (Bethany
Community Support and Glastonbury Child & Family
Services submission, p. 20), the Inquiry also heard calls
for a re-evaluation of the objectives and principles.

Principles

In ajoint submission to the Inquiry, Anglicare Victoria,
Berry Street, MacKillop Family Services, The Salvation
Army, Victorian Aboriginal Child Care Agency and the
Centre for Excellence in Child and Family Welfare (Joint
(SO submission) proposed that the principles of the
CYF Act be reviewed to establish the State’s intentions
for children and young people within the statutory
system, and establish ‘the parameters within which
services for those children and young people will be
delivered’ (p. 25).

The Joint CSO submission argued that a clarification
would be best achieved by incorporating the principles
from the CWS Act into the CYF Act (pp. 25-27). The ACF
also made a similar proposal (ACF submission, pp. 3-4).

The CWS Act was introduced in order to provide a
framework for a cohesive service system to provide
appropriate responses to the changing needs of
families, within a common set of goals and values
(Parliament of Victoria, Legislative Assembly 2005a,

p. 1,365). The common goals and values are set out

as principles in the CWS Act. They are of general
application and go to the development of policy as well
as the development, design and provision of services to
children and families, including those provided under
the CYF Act. The CWS Act and the CYF Act should be read
together. As such, the Inquiry considers that it would
be a duplication to include the CWS Act principles in
the CYF Act.

Objectives

Children and young people in care require a range of
services to build on their wellbeing and resilience, such
as early childhood services, education services and
health services. Concerned that children and young
people are missing out on these services, the Joint CSO
submission also proposed that legislative responsibility
for providing them be reviewed. The submission
suggested that the objectives of the CYF Act be
amended to acknowledge the roles and responsibilities
of early childhood services, education and health
services, including mental health and alcohol and drug
services, for the protection and care of vulnerable
children and young people (Joint CSO submission,

p. 29).

The Inquiry notes that the issue raised by this
submission should be considered as a matter of
encouraging service providers to take responsibility for
broader outcomes for children (e.g. the education of
children in care), and secondly, for their responsibility
to the children of adult clients when delivering services
to those clients. The Inquiry considers that vulnerable
children and young people could benefit from a clearer
enunciation of various agencies’ responsibilities to
children in the provision of services. The Inquiry
further considers that any specification of service
provider and agency responsibilities to children and
young people would be of greater utility if set out in
the relevant Act (e.g. the Disability Act 2006 (Vic) and
the Mental Health Act 1986 (Vic)).
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Recommendation 42

The following Acts should be amended to ensure
that service providers assisting adults also have a
clear responsibility to the children of their clients:

* Disability Act 2006;

* FEducation and Training Reform Act 2006;
* Health Services Act 1988;

* Housing Act 1983;

e Mental Health Act 1986; and

* Severe Substance Dependence Treatment Act
2010.

14.3.2 Evidentiary issues: proposals for
reform to the grounds for, and
standard of proof in, making
protection applications

‘No fault’ ground for intervention in the
Children, Youth and Families Act 2005

Inits 2010 report the VLRC expressed concerns that the
current grounds for making a protection application,
particularly sections 162(1)(c) - (f) of the CYF Act, that
refer to situations in which a parent ‘has not protected’
oris ‘unlikely’ to protect a child from harm, implied the
existence of parental fault. The VLRC noted that there
may be a number of situations in which a parent was
oris willing, but was or is unable to protect their child
from harm and that a finding under section 162(1)(c) -
(f) unduly stigmatises these parents. The VLRC further
considered that fault-finding and the need to identify
a grounds in cases where the need to protect is agreed
is likely to ‘increase disputation between the parties’
(VLRC 2010, pp. 333-335).

The VLRC considered the introduction of a ground similar
to that in section 52 of the Children (Scotland) Act 1995
whereby a child could be considered to be at risk of harm
on the basis that they were ‘uncontrollable’ (VLRC 2010,
pp. 334, 338). The VLRC rejected this amendment on

the basis that it would be inconsistent with the harms,
rather than needs, focus of the CYF Act, and blur a
sensible distinction between the criminal law and child
protection law (VLRC 2010, p. 334). The Inquiry agrees
with this conclusion.

Addressing these concerns under Option 2 detailed in
its Report, the VLRC proposed that:

* Sections 162(1)(c) - (f) be amended to reflect
situations where a parent is willing, but for some
reason is unable, to protect the child from harm;

* A court be able to make a protection order in respect
of a child on the basis that the child’s behaviour is or
is potentially harmful to himself or herself; and

* In situations where the parties agree that a child
is in need of protection and it is in the child’s
best interests to do so, a court may make an order
without specifying a specific ground (VLRC 2010, p.
339).

Other than those submissions that provided the Inquiry
with a copy of submissions sent to the VLRC report

on Option 2, no new material was presented to the
Inquiry in submissions or consultations relating to the
introduction of a no-fault ground.

Regarding the wording of section 162(1)(c) - (f), the
Inquiry considers that, while there may be a perception
that parents whose children are the subject of a
protection application are at fault, the Inquiry does
not consider that this perception is caused by the
wording of the legislation.

As explained in Chapter 3 of this Report, a child will
be considered to be ‘in need of protection’ if the
Secretary of DHS can establish one of the grounds
set out in section 162 of the CYF Act. Grounds include
circumstances in which the child has suffered, or is
likely to suffer significant harm as a result of certain
forms of injury, and their parents have not protected,
and are unlikely to protect, the child from that harm.
Sections 162(1)(c) - (f) of the CYF Act do not imply
fault. The sections simply set out the grounds for a
finding of fact based on the harm that a child has
experienced or is at risk of experiencing. Whether

a parent did not (or will be unlikely to) protect

their child either due to unwillingness or inability
isirrelevant under the provisions. Likewise, the
provisions do not require the Court to make a finding
as to who has caused the harm. It is sufficient that the
Court finds that the harm has occurred.

The VLRC's consideration of the no-fault ground raises
theissue of at-risk adolescents and children with a
disability, or special and complex needs, where the
only protective concern is the child’s parents” inability
to provide the level of care required for that child

or young person. The VLRC noted that protection
applications are sometimes made in respect of a child
so as to secure out-of-home care or other services for
that child (VLRC 2010, pp. 335-336). This is indicative
of a serious gap in service delivery, but the Inquiry
notes that prioritising service delivery should not be
the function of protection applications. If children

are missing out on services provided under other Acts
(e.g. under the Disability Act 2006) this should be
addressed in prioritising services to children and young
people under those Acts. The Inquiry expects that the
implementation of Recommendation 42 will address
this issue.
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Standard of proof for findings of fact under
the Children, Youth and Families Act 2005

Option 2 of the VLRC report also advocates the
amendment of the CYF Act to clarify the application
(or the perception of the application) of the standard
of proof in Family Division matters, especially those
matters involving allegations of sexual abuse.

As explained in the VLRC report, in protection
applications involving allegations of past sexual abuse,
the Court must decide the facts, including whether

the abuse occurred. This is decided on the balance

of probabilities test. This test is informed by the
qualification as set in Briginshaw v. Briginshaw (1938)
60 CLR 336 and section 140 of the Evidence Act 2008.
The qualification requires the Court, in determining
facts that are of themselves serious allegations, to take
into account the nature of the subject matter of the
proceeding and the gravity of the facts alleged (VLRC
2010, pp. 340-341).

Submissions were made to the Inquiry that in matters
involving allegations of sexual abuse, the Court is
applying a higher standard of proof than the balance
of probabilities (ACF, pp. 5-6; Humphreys & Campbell
(b), pp- 3-4; Inquiry consultation with DHS). A higher
standard of proof makes it more difficult to prove that
a child is in need of protection. The Inquiry also heard
that this perception is affecting DHS willingness to
bring a protection application based solely on sexual
abuse (submissions from ACF, pp. 5-6; Humphreys &
Campbell (b), pp. 3-4; Inquiry consultation with DHS).

The Court submitted that this view is inaccurate
(Children’s Court submission no. 2, p. 41). In support
of this, the Court noted that the determination rate of
sexual abuse remains largely unchanged (Children’s
Court submission no. 2, p. 42).

In relation to protection applications involving
allegations of a future risk of sexual abuse, the
Children’s Court considers whether there is ‘a real
possibility, a possibility that cannot be sensibly
ignored having regard to the nature and gravity of the
feared harm’ that the allegations are true (VLRC 2010,
p. 341, citing Re H (Minors) (Sexual Abuse: Standard
of Proof) [1996] AC 563). The VLRC argued, and the
Inquiry agrees, that this further test adds unnecessary
complexity to the determination of facts.

The Inquiry has considered the VLRC's proposed
amendment to the CYF Act carefully. Allegations of
sexual abuse carry potentially serious implications for
the person against whom the allegations are made.
Nonetheless, the proceeding is about determining the
future risk of harm to the child based on alleged past
facts. Itis concerning that child protection services
might have developed a practice to bring applications
on alternative grounds, as submitted by the ACF and
other stakeholders.

The Inquiry therefore considers there is a sound reason
for amending the legislation to clarify the standard

of proof required. The Inquiry relevantly notes that
any judgment by the Court that a child was in need of
protection on the grounds of sexual abuse, cannot be
adduced as proof of sexual abuse in any subsequent
criminal trial brought against the alleged abuser
(Hollington v. Hewthorn [1943] 1 K.B. 587).

In the interests of a clear approach to the proof of
facts of past and risk of future abuse, the Inquiry
endorses the VLRC's recommendation to amend the
CYF Act to state that the standard of proof required in
Family Division matters is the balance of probabilities,
and not any higher standard. The Inquiry considers
that this will assist in righting any perception of
improper application of the correct standard, as well
as providing clear guidance to decision-makers. The
Inquiry refers to Recommendation 43.

14.3.3 Proposals for jurisdictional
reform

Age limit in protection applications under
the Children, Youth and Families Act 2005

Under a long standing apparent anomaly in the CYF
Act, the jurisdiction of the Court to make protection
applications in respect of children and young people is
limited to those children and young people under the
age of 17 (section 3 of the CYF Act). The VLRC proposed
to amend this to those children and young people
under the age of 18 (VLRC 2010, pp. 344-346).

The Inquiry considers that the current jurisdiction of
the Family Division in relation to children under the
age of 17 is inconsistent with the Court’s Criminal
Division jurisdiction, its jurisdiction under the Family
Violence Protection Act 2008, the Personal Safety
Intervention Orders Act 2010 and the Guardianship and
Administration Act 1986. It is also inconsistent with
the Age of Majority Act 1977, the generally accepted
definition of a ‘child’, international obligations under
the Convention on the Rights of the Child (United
Nations), and the jurisdiction of children’s courts in
other Australian jurisdictions. The Inquiry refers to
Recommendation 43.

Two more reforms were proposed by the VLRC in
relation to the jurisdiction of the Family Division.
These were to allow the Children’s Court to make

a protective order allocating guardianship and/or
custody to one parent to the exclusion of the other and
to also extend the jurisdiction of the Court to make
orders under the Family Violence Protection Act 2008
where an adult is the affected family member on family
violence application but children are not covered by
the application. This is considered in more detail in
section 14.6.2.
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14.3.4 Amendments relating to
emotional abuse grounds and
bringing evidence relating to
cumulative harm

As noted in Chapter 9, ‘cumulative harm’ is a child
protection term that reflects an understanding that
chronic child maltreatment or recurrent incidents of
maltreatment over a prolonged period of time causes
children to experience harm. Neglect and persistent
emotional or psychological harm delay development
and pose long-term difficulties with social functioning,
relationships and educational progress, and can lead
to serious impairment of health. In extreme cases,
neglect can also result in death (Lazenbatt 2010, p. 3).
Child neglect may go unreported or unsubstantiated
until the cumulative effects of neglect have developed
into a chronic and severe state (Berry Street
submission, p. 1).

One of the significant changes in the CYF Act was

the introduction of the notion of ‘cumulative harm’.
Section 162(2) of the CYF Act recognises that harm is
not always caused by a single event but may result from
an accumulation of acts, omissions and circumstances.
Where a protection application is brought on the basis
of physical injury, sexual abuse, emotional abuse or
neglect (s. 162(1)(c) - (f) CYF Act), applicants may
bring evidence of cumulative harm to prove any of the
grounds set out in section 162(1)(c) - (f).

The Inquiry considered three distinct matters in
relation to cumulative harm:

* Suitability of referrals to Child FIRST (see Chapter 9);

* The impact of workload in statutory child protection
services (see Chapters 9 and 16); and

* The use of cumulative harm in protection orders
made by the Children’s Court.

Cumulative harm and protection orders

Chapter 9 lists the reasons suggested to the Inquiry for
the perceived failure of the system to protect children
from cumulative harm caused by child abuse. The issue
was also considered by the Victorian Ombudsman in his
2009 report (Victorian Ombudsman 2009, p. 11).

Submissions argued that there is a perception that
both DHS and the Court have failed to address issues of
long-term child neglect and cumulative harm, leaving
family services with inappropriate and unworkable
responsibility for many such cases (CatholicCare, pp.
18-19; Grandparent Group, pp. 8-9; Humphreys &
Campbell (b), p. 4). Others pointed to a perceived
tendency of risk assessment models towards event-
based rather than cumulative harm (Moonee Valley City
Council, pp. 1-2).

The Inquiry notes that the Children’s Court is of the
view that cumulative harm is a concept well understood
and applied by the Court (Children’s Court submission
no. 2, p. 23). Child protection practitioners reported
that workers understand the concept only too well but
that they feel that the Court gives insufficient weight
to cumulative harm evidence (Inquiry consultation
with DHS).

The Office of the Child Safety Commissioner (0CSC)
conveyed anecdotal evidence to the Inquiry that there
is an apparent reluctance among some child protection
practitioners to pursue cumulative harm in child
protection cases because they believe this evidence
will not be accepted by courts. The OCSC proposed that
further research should be undertaken to determine if
such reluctance does exist and if it does how it can best
be addressed (0CSC submission, p. 7). Such a project
would require a qualitative analysis of child protection
practitioner experience.

Matter for attention 10

The Inquiry draws attention to the need for further
research into the way in which the concept of
cumulative harm is understood and applied by
child protection practitioners when bringing
protection applications to the Children’s Court.

14.3.5 Terminology in the Children,
Youth and Families Act 2005 and
child protection practice

The Inquiry notes that the words ‘apprehends’ or
‘apprehension’ are still used today in reference to
children who are the subject of protection applications
although not used in the CYF Act (for example see

the DHS Guide to Court Practice for Child Protection
Practitioners 2007, p. 34 and in the research materials
published by the Children’s Court on its website).
Further the use of ‘warrants’ specified in sections
240-241 of the CYF Act with respect to action taken by
protective interveners for a child in need of protection
reflects a historical approach in this state between
vulnerable children and criminal behaviour.

The Inquiry supports the VLRC's observations in
relation to the outdated language of the CYF Act to
describe protection processes (VLRC 2010, pp. 204,
209). The Inquiry considers the term ‘emergency
removal’ should be used in lieu of ‘safe custody’ and
the term ‘warrant’ should be replaced by ‘emergency
removal order’. No vulnerable child in need of
protection should be ‘apprehended’. The use of that
term has no place in a system designed to meet the
needs of children.
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The Inquiry also considers there is scope for the
language of the CYF Act to be more consistent with the
Commonwealth Family Law Act 1975 when describing
relationships and circumstances between children and
their parents or other people. For example, sections
283, 284 and 287 of the CYF Act use the term ‘access’ in
relation to the level of contact between a child who is
in the custody of a person other than the parent, and
the parent or another person. The Inquiry recommends
that words such as ‘access’ should be replaced with
‘contact’ consistent with the terminology used in the
Family Law Act.

Recommendation 43

The Children, Youth and Families Act 2005 should
be amended to address the following issues:

* Section 215(1)(c) that requires the Family
Division of the Children’s Court to consider
evidence on the ‘balance of probabilities’
should be amended to expressly override the
considerations in section 140(2) of the Evidence
Act 2008 and to disapply the Briginshaw
qualification that requires a court to take into
account the nature of the subject matter of the
proceeding and the gravity of the facts alleged;

* The definition of ‘child” in section 3 should be
amended to make it possible for protection
applications in respect of any child under the
age of 18 years; and

* Out dated terms in the Children, Youth and
Families Act 2005 associating child protection
with criminal law should be modernised and
consideration should also be given to using
terms consistent with the Family Law Act 1975.
This includes: substituting the term ‘emergency
removal order’ for ‘warrants’; the term
‘protection application by emergency removal’
for ‘protection application by safe custody’; and
the word ‘contact’ for ‘access” when describing
contact between a child and a parent or other
person significant in the child’s life.

14.4 Mandatory reporting

It is now more than 20 years since the tragic death of
Daniel Valerio at the hands of his mother’s de-facto
partner in 1990. Daniel was seen by 21 professionals
in the lead up to his death including doctors, nurses,
a teacher and police, and yet no one acted to remove
Daniel from his circumstances or to apprehend the
perpetrator prior to Daniel’s death. In response to
Daniel’s case, and following government reviews
into other child deaths as a result of abuse, the then
Minister for Community Services announced that the
Victorian Government would amend the Children and
Young Persons Act 1989 (the CYP Act) to introduce

a mandatory reporting scheme but noting it would
require a phased introduction to enable adequate
training of the mandated professionals to occur
(Parliament of Victoria, Legislative Assembly 1993a,
p. 47).

The CYP Act was amended in 1993 to introduce
mandatory reporting for professional groups that were
identified as the groups with the most significant
contact with children and the most likely to become
aware of child abuse (Parliament of Victoria,
Legislative Assembly 1993b, p. 1,006). They were
required to report where they formed a reasonable
belief that a child was in need of protection due to
physical injury or sexual abuse.

The Children, Youth and Families Act 2005 provides that
the mandated reporter must report where he or she
forms the belief on reasonable grounds that a child is
in need of protection on the ground that the child has
suffered, or is likely to suffer, significant harm as a
result of physical injury or sexual abuse and the child’s
parents have not protected, or are unlikely to protect,
the child from that harm (ss. 184 and 162 CYF Act).
Both the belief and the reasonable grounds for the
belief must be reported.

Reports from mandated reporters now comprise a
significant proportion of reports of protective concerns
made to DHS. As demonstrated in Figure 14.1, there
has been a gradual increase in the proportion of
reports from mandated reporters over the past decade
(from 42 per cent of all reports in 2000-01 to 54 per
centin 2010-11).



Chapter 14: Strengthening the law protecting children and young people

14.4.1 Mandatory reporting: a system The reporting scheme as introduced in 1993 has been

. . continued in substantively the same form through
_fOI’ protecting children from sections 182 and 184 of the CYF Act. The grounds for

abuse where thefam7ly IS mandatory reporting are significant harm as a result
unw1llmg or unable to prowde of physicalinjury or sexual abuse. Mandated reporters
protection may also voluntarily report protective concerns on

other grounds, such as emotional and psychological
harm, under section 183 of the CYF Act. Reports are
made to the Secretary of DHS and mandated reporters

are afforded protection from liability.

The mandatory reporting scheme was introduced in
1993 to ‘uncover hidden but serious abuse and to
underline the criminal nature of sexual abuse and
severe physical abuse.” In introducing the Bill, the
Victorian Government noted that children have a right
to be protected from crime committed against them
by ‘family members or others from whom the family is
unwilling or unable to provide protection’ (Minister
for Community Services, in Parliament of Victoria,
Legislative Assembly 1993b, p. 1,005).

Figure 14.1 Child protection reports from mandated and non-mandated groups, Victoria,
1993-94 to 2010-11
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Mandated reporters

The CYF Act (and the CYP Act before it) outlines a
scheme of mandatory reports from: members of the
police; medical practitioners; psychologists; nurses;
teachers; school principals; owners, operators and
professional employees of children’s service centres;
appropriately qualified youth, social or welfare
workers; youth and child care workers working for the
then Department of Health and Community Services;
probation officers; and youth parole officers. Midwives
were added as a category of reporter in 2010.

The phased introduction of the mandatory provisions
meant that only certain categories of reporters were
actually mandated reporters at the commencement of
the scheme. Those in the remaining categories were

to become mandated reporters from a date that would
be fixed by order published in the Government Gazette.
In the 18 years that this scheme has been in force
none of the other professions have been gazetted as
mandated reporters. At the time of this Inquiry, the
statutory scheme mandates only teachers, members of
the police, medical practitioners, nurses and midwives.
Figure 14.2 shows the number of reports (including for
matters other than suspected child physical and sexual
assault) received by category of mandated reporters
since the introduction of the scheme.

Prior to the commencement of the Victorian mandatory
reporting scheme on 4 November 1993, Mr Justice
Fogarty noted that the significance of mandatory
reporting scheme as a formalisation of moral and social
responsibility to report protective concerns should

not be considered in isolation, exaggerated or over-
emphasised (Fogarty 1993, pp. 114-115).

Mr Justice Fogarty observed that it was an essential
part of the government’s responsibility to ensure the
costs of implementation were met noting that it would
be ‘tragic if the reform was jeopardised by the lack of
modest, but essential funding’ and ‘there is little point
in setting up a system which encourages increased
notifications if the overall system is unable to cope
with that increase’ (Fogarty 1993, p. 133). Anincrease
in the number of children brought into the system is
not meaningful if those children are not adequately
supported. Furthermore, ‘it then becomes doubtful
whether the children had been advantaged by being
involved in the process at all or whether they suffered
additional abuse by the system set up to protect them’
(Fogarty 1993, p. 134).

Figure 14.2 Child protection reports from mandated reporting groups, Victoria, 1993-94 to
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14.4.2 Mandatory reporting in Australia

Every Australian jurisdiction has a statutory mandatory
reporting scheme. The schemes vary in terms of the
types of abuse or neglect that are subject to reports,
the categories of people who are mandated to report
suspicions of abuse or neglect, and the legal tests for
when a report should be made. For example:

* In the Northern Territory any person with reasonable
grounds is mandated to report abuse and neglect
(broadest coverage);

* In the Australian Capital Territory statutory officers
such as the Public Advocate and the Official Visitor
are obliged to report physical and sexual abuse; and

* In South Australia the reporting provisions extend
to members of non-government organisations that
provide sporting or recreational services for children
and to ministers of religion (unique to South
Australia).

The Inquiry notes there are no categories of
mandated reporters in Victoria that are unique to
this jurisdiction. In relation to the grounds of abuse
or neglect that are the subject of mandatory reports,
these vary in each jurisdiction and in some cases are
linked to the type of reporting group. The Victorian
and ACT schemes have the narrowest grounds on
which reports are made - physical injury and sexual
abuse - while the Northern Territory and New South
Wales schemes have the broadest coverage thresholds
including exposure to family violence. A summary of
Australian mandatory reporting schemes appears in
Appendix 12.

Under section 67ZA of the Commonwealth Family Law
Act 1975, Family Court judges and court staff, federal
magistrates and staff, and independent children’s
lawyers, family dispute resolution practitioners and
family counsellors who have reasonable grounds for
suspecting a child has been abused must report their
suspicion to the relevant child protection authority.

To date, there has been no comprehensive cross-
jurisdictional study of the performance of mandatory
reporting schemes in Australian jurisdictions. Despite
attempts by academics to gauge the performance of
mandatory reporting schemes in various Australian
jurisdictions including whether it has led to over-
reporting, these have proven difficult due a lack of
qualitative and quantitative data, varying statutory
definitions and categories of abuse and neglect,
changes to recording and disposition practices over
time, and different data reporting practices (Mathews,
in Freeman 2011 in press, pp. 14-15).

The Inquiry anticipates that short of a national
statutory child protection scheme, there will not

be uniformity in the area of mandatory reporting.
While an in-depth analysis of the differences in the
various schemes is beyond this Inquiry’s mandate, it
considers that jurisdictions should review this area

of law with a view to achieving greater consistency
across mandated reporting groups and the grounds
on which reports should be made. This becomes more
apparent when any meaningful attempt is made to
evaluate the effectiveness of mandatory reporting, as
a means of uncovering hidden incidents of abuse, as
is discussed in section 14.4.1. The Inquiry considers
that the Victorian Government should raise a review of
mandatory reporting laws at the appropriate national
ministerial forum. Recommendation 46 addresses this
issue.

14.4.3 Submissions on mandatory
reporting
Given the mandatory reporting scheme has only
partially been implemented in Victoria and the
diversity of schemes across Australia, the Inquiry
sought to gauge community views on the performance
of the current system. The questions asked by the
Inquiry in its Guide to Making Submissions at the start
of the consultation process were:

* What has been the impact of the Victorian system
of mandatory reporting on the statutory child
protection services?

* Have there been any unintended consequences
from the introduction of the Victorian approach to
mandatory reporting and, if so, how might these
unintended consequences be effectively addressed?

Understandably, these questions evoked a range of
responses to the Inquiry:

* There was opposition to mandatory reporting on the
basis that mandatory reporters were not sufficiently
skilled (Ms L, Geelong Public Sitting; Family Life
submission, p. 18);

e Other submissions expressed significant concerns
with the system’s ability to cope with the scheme. It
was submitted that there are insufficient resources
to follow up on reports, and that the system should,
but does not train or support reporters, with the
result that the quality of reports are variable
(submissions by Australian Nursing Federation (ANF)
(Victorian Branch), pp. 36-37; Centre For Excellence
in Child and Family Welfare, p. 53; Community and
Public Sector Union (CPSU), p. 21; Dr Gall, pp. 9-10;
Royal Children’s Hospital (RCH), p. 8; Victorian
Forensic Paediatric Medical Service (VFPMS), pp.
13-14);
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* Some submissions, without expressly advocating
the repeal of the scheme, queried its policy
currency in the context of Victoria’s various family
support services networks and the Child FIRST
referral pathway that seek to encourage vulnerable
families to engage with services rather than fear
being reported to authorities (Ms Burchell, p. 14;
Connections UnitingCare, p. 5; GordonCare, pp. 1-2;
UnitingCare Gippsland, pp. 20-21; Upper Murray
Family Care, p. 5);

* Some submissions sought full implementation of
the current range of mandated groups (ACF, p. 5;
Goddard et al. p. 9); and

* Others were of the view that mandated groups should
be extended to cover clergy (Melbourne Victim’s
Collective, Melbourne Public Sitting).

Some of the suggestions arising from these
submissions were:

* Providing greater capacity for and support to DHS
Child Protection to investigate mandated reports
including matching any extension to, or full
implementation of, the legislative scheme with
adequate staff resources (CPSU, pp. 21-22);

A need for DHS to provide feedback on the outcomes
of its investigation progress to the mandated
reporter and to maintain engagement with the
mandated reporter to ensure everyone knows what is
happening with the child or young person (Dr Gall, p.
10; VFPMS, p. 14);

Extending the role of Child FIRST as a practical
intake point for notifications, to determine and
refer reports of physical or sexual abuse to DHS
particularly if a mandated reporter does not want to
engage with DHS (Ms Burchell, pp. 8-9); and

Providing greater training and education to
mandated workforce groups about their statutory
obligations (ANF (Victorian Branch), p. 37; RCH, p.
4; UnitingCare Gippsland, p. 20-21).

Given the range of views expressed, the Inquiry’s focus
fell on three policy questions:

* Is there a policy basis for retaining a mandatory
reporting system in Victoria?

* How effective is the current mandatory reporting
system?

* Should section 182 of the CYF Act, which sets out the
professions eligible to be mandatory reporters, be
fully implemented?

14.4.4 Need for mandatory reporting
While the Inquiry has, through its consultation
process, heard the debate as to whether mandatory
reporting laws should be retained, fully implemented
or repealed, it has not heard many voices in favour of
expanding the scope of those laws.

Many have argued for the paring back of mandatory
reporting laws as the emphasis should be on early
detection, prevention or diversion, which requires
resources to be invested in helping vulnerable families
avoid reaching situations where a child’s safety is at
risk (Melton 2005, p. 14) rather than overburdening
an already stretched child protection system. Others
studies have argued that there is no evidence that
these schemes have worked other than to increase
notifications (Harries & Clare 2002, pp. 48-49).

Reports may also be made in respect of concerns

that are not required under the legislation. For
example, reporters may have a lack of understanding
of the legislation, how the legislation applies in the
circumstances, or of the signs of various forms of harm.
Segmented surveys have been attempted of specific
reporting groups in some jurisdictions.

In 2009 a cross-jurisdictional survey was attempted of
teachers reporting suspected child abuse in New South
Wales, Queensland and Western Australia. That study
concluded that there were significant gaps in teachers’
knowledge of their duties to report suspected child
sexual abuse partly due to inconsistency of policies
and practices with the legislative duty or due to their
understanding of when abuse occurred (Mathews et al.
2009, pp. 809-810).

A survey of nurses across Queensland found that while
there was high likelihood of nurses recognising abuse
and neglect and reporting such cases, the reporting
practice varied and was influenced by negative
attitudes such as not having faith in child protection
services, perceiving a number of organisational
barriers to reporting and not believing a report would
benefit the child or the family (Mathews et.al. 2010, p.
153).

However, there are countervailing policy arguments

as to why these laws should be retained. These include
that mandatory reporting laws do not allow society to
ignore wrongs committed by adults against children,
that mandatory reporting laws are based on an
‘experiential approach’ to children’s rights that when
entrenched into positive law will produce a less unjust
society, and that these laws directly acknowledge and
protect a child’s right to safety (Mathews & Bross 2008,
pp. 513-514).
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The Inquiry has also considered this debate in the
context of a child’s needs which, as was discussed in
Chapter 6, is informed by a child’s rights-based approach
including the right of a child to be protected from abuse
and harm of all kinds. As has been put to the Inquiry,
the mandatory reporting provisions are one of the few
reminders of the traditional child’s rights approach

in the CYF Act in the context of that Act’s strong child
welfare focus (Inquiry consultation with ACF).

The reason mandatory reporting remains required is
that, unless specified professionals like doctors are
required to report suspicions of maltreatment, severe
cases of abuse that are inflicted in private on young
children are less likely to come to the attention of
helping agencies (Mathews submission, p. 2). As noted
by the then Minister for Community Services when
introducing the scheme in 1993, the primary policy
basis for mandatory reporting is to use professionals
who have significant contact with children and are
most likely to be able to detect abuse to bring such

to the attention of authorities. While there may be a
range of systems and responses available to support
children and young people who are the victims of
abuse and to deal with the perpetrators of the abuse,
the laws are designed to ensure that child physical
and sexual abuse is, as much as is possible, not one of
society’s hidden problems.

The Inquiry notes that the most recent interstate
review of mandatory reporting laws by the Special
Commission of Inquiry into Child Protection Services
in NSW 2008 (the Wood Inquiry) concluded the
requirement to report should remain as it also had

the useful effect of overcoming privacy and ethical
concerns by compelling the timely sharing of
information where risk existed. Further, abolition of
the scheme could weaken opportunities for interagency
collaboration essential for an effective child protection
system (Special Commission of Inquiry into Child
Protection Services in NSW 2008, pp. 181-182). The
Inquiry agrees with this analysis.

14.4.5 The effectiveness of the current
Victorian scheme

The Centre for Excellence in Child and Family Welfare
submitted that, although mandatory reporting is
deeply entrenched in the Victorian response to
vulnerable children and young people, the dilemmas
of an under-resourced and poorly distributed system
of prevention services remain (Centre for Excellence in
Child and Family Welfare, p. 53).

The most problematic aspect in attempting to evaluate
the performance of the mandatory reporting scheme,
and readily acknowledged by academics, is the lack of
empirical data (Mathews & Freeman 2011 in press, pp.
14-15).

Prior to the commencement of the mandatory reporting
scheme Mr Justice Fogarty noted that the introduction
of mandatory reporting to Victoria presented ‘a once
only opportunity’ to evaluate mandatory reporting
from the beginning (Fogarty 1993, p. 136). To date, no
such evaluation has taken place.

DHS provided data to the Inquiry that shows total
mandatory and non-mandatory reports that resulted in
the proportion of substantiations. Table 14.1 summarises
the data in relation to reports from 2010-11.

It should be noted that, although mandatory reporters
are obliged to report on the grounds of requisite belief
physical and sexual abuse, they can and do report on
other grounds. Similarly, it should be noted that the
‘reports substantiated’ figure may or may not relate to
the primary report made (that is, substantiation may
be on any of the grounds in section 162 of the CYF Act).

The data shows a higher substantiation rate for
mandated reports than for non-mandated reports.
This suggests that mandatory reporters, especially
those reporters in the medical group, are more reliable
reporters than those in the general community.

Table 14.1 Substantiations of child abuse
and neglect, by reporter group, Victoria,
2010-11

Reports

Reporter category Reports substantiated

Mandated reporters

Education 9,407 14%

Medical 5,676 20%

Police 15,066 15%

Total mandated 30,149 16%

reporters

DHS workers

DHS worker | 1,682 | 36%

Non-mandated reporters other than DHS workers

Agency* 6,280 17%
Courts and legal 675 8%
Family 14,468 8%
Anonymous/unknown 2,165 6%
Other 460 15%
Total non-mandated 24,048 10%
reporters

Source: Information provided by DHS
* Includes Child FIRST, community service organisations
and government agencies
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Grounds and threshold for reporting

The Wood Inquiry found that the ‘risk of harm’
threshold that triggers the obligation to make a
mandatory report was too low and led to a significant
gap between the reports made by mandatory reporters
and those which warranted statutory intervention.
Apart from the overwhelming of a system with
unnecessary reports, the Wood Inquiry observed

that lower thresholds for reporting can precipitously
trigger a statutory intervention in a child and child’s
family life that is, in and of itself, a serious matter
(Special Commission of Inquiry into Child Protection
Services in NSW 2008, pp.183-185). The Wood Inquiry
therefore recommended that the threshold be raised
to ‘significant harm’ (as operates in Victoria) (Special
Commission of Inquiry into Child Protection Services in
NSW 2008, p. 197).

As noted previously, the Victorian mandatory reporting
provisions only relate to the grounds of physical and
sexual abuse. The Inquiry considers that these grounds
should not be expanded. In addition to the difficulties
inherent in training professionals in identifying

the other grounds of child abuse such as emotional
harm and neglect, the Inquiry notes that the child
protection system has limited resources for receiving,
assessing and responding to those reports. Well-
founded suspicions of abuse can become lost in an
overwhelmed system. An appropriate system response
is to improve the quality of reports and intake systems,
and providing adequate resources to receiving and
responding to those reports. Aspects of the system
response and proposals for reform are considered in
Chapter 9.

The Inquiry also considered the observations of various
stakeholders raised in submissions. There were no
comments expressly endorsing the current mandatory
reporting scheme in Victoria. Most comments from

the submissions outlined earlier in this section were
primarily directed at issues such as the effectiveness of
training and education of mandated reporters, the lack
of a communication or feedback process between DHS
and the reporter once a report had been provided, and
government needing to ensure that DHS (particularly
its after hours service) and Child FIRST were adequately
resourced to properly refer and investigate reports.

A lack of comprehensive data in the effectiveness of
mandatory reporting notwithstanding, mandatory
reporting is a key legal response to hidden abuse of
children. As a legal response, it enforces the right
of a child to be protected from future acts of abuse.
Accordingly, Victoria’s mandatory reporting system
should remain as a key component of the statutory
child protection framework.

Finding 11

The Inquiry finds that the current mandatory
reporting scheme for physical and sexual abuse
should be retained in Victoria, and that the current
grounds for reporting are appropriate.

14.4.6 Full implementation of section
182 of the Children, Youth and
Families Act 2005

As the Inquiry has noted previously, the mandatory
reporting scheme has been in place for 18 years but
only some groups covered by section 182 have been
mandated to report. The Inquiry assumes that this is
largely due to concerns that, if all professions were
mandated, that a spike in reporting numbers would
overwhelm the system.

However, the Inquiry notes that all these reporting
categories were chosen for their particular expertise

in and window into the lives of children. The Inquiry is
of the view that one way in which the current law can
be strengthened to protect children is for the Victorian
Government to gazette the remaining groups listed
under section 182. Categories of reporters should be
progressively gazetted to prevent unmanageable spikes
in reports.

The expansion of reporters will create particular
challenges in implementation both in a global sense
and in each category of reporters. Child care workers
who are listed under section 182(1)(f) of the CYF Act
in particular, will provide a large increase in the pool
of mandated reporters. While child care workers have
frequent contact with infants and young children,
signs of physical and sexual abuse in infants and young
children are difficult to detect and are often only
accurately assessed by paediatricians.

Child care workers are unlikely to receive targeted
training on mandatory reporting in the course of their
qualifications, as qualifications are attained through
courses of shorter duration than many other mandated
professionals, with less ongoing training required.
Clear and specific guidelines in what constitutes a
serious concern may assist child care workers in their
duty as mandatory reporters.
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The Inquiry notes that section 182(1)(f) of the CYF
Act has not been amended since its enactment.
However, there have been a number of amendments
to the Children’s Services Act 1996 in the intervening
period reflecting a greater degree of regulation over,
and professionalisation of, the provision of children’s
services in Victoria. For example, when mandatory
reporting was first introduced, only managers and
supervisors of children’s services had a post-secondary
qualification. Under the current Children’s Services
Act, all child care workers must have a post-secondary
qualification.

Further, the scope of children’s services covered by
the Children’s Services Act has broadened since the
enactment of the mandatory reporting provisions. If
section 182(1)(f) were to be gazetted in its current
form, the category of child care workers covered by the
CYF Act and under section 3 of the Children’s Services
Act would be any child care worker employed by any
child-minding facility for four or more children aged
under 13 years. This would include not only child care
centres, but also smaller child-minding facilities such
as those attached to shopping centres and gymnasiums
and family day care.

The Inquiry considers that in order to maintain the
original policy focus of the mandatory reporting
provision, amendments will be required to both the
CYF Act and the Children’s Services Act to ensure that
the types of child-care professionals that should be
the subject of the reporting requirement are licensed
proprietors of, and qualified employees who are
managers or supervisors of, a children’s service facility
thatis a long day care centre.

Appropriate funding will be required to enable DHS
or the new intake service recommended in Chapter
9 to manage the expected increase in reports and to
provide appropriate training to the newly mandated
groups. DHS should also ensure there is appropriate
dialogue between mandated reporters and the
appropriate child protection practitioner on what
action DHS has taken once a mandated report is
received.

Recommendation 44

The Victorian Government should progressively
gazette those professions listed in sections 182(1)
() - (k) of the Children, Youth and Families Act
2005 that are not yet mandated, beginning with
child care workers. In gazetting these groups,
amendments will be required to the Children, Youth
and Families Act 2005 and to the Children’s Services
Act 1996 to ensure that only licensed proprietors
of, and qualified employees who are managers or
supervisors of, a children’s service facility that

is a long daycare centre, are the subject of the
reporting duty.

Recommendation 45

The Department of Human Services should
develop and implement a training program and
an evaluation strategy for mandatory reporting
to enable a body of data to be established for
future reference. This should be developed

and implemented in consultation with the
representative bodies or associations for each
mandated occupational group.

Recommendation 46

The Victorian Government should obtain the
agreement of all jurisdictions, through the Council
of Australian Governments or the Community

and Disability Services Ministers” Conference, to
undertake a national evaluation of mandatory
reporting schemes with a view to identifying
opportunities to harmonise the various statutory
regimes.
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14.4.7 Mandatory reporting of
protective concerns for personnel
in religious organisations
working with children

At its Public Sitting of 28 June 2011, the Inquiry
heard from the Melbourne Victims’ Collective about
reporting practices and the response by the Catholic
Church to past cases of child abuse. In particular, the
submission called for the extension of the mandatory
reporting obligations to cover clergy (Melbourne
Victim’s Collective, Melbourne Public Sitting).
Following the publication of that submission on the
Inquiry’s website, four submissions were received from
the Catholic Church that addressed those comments
made by the Melbourne Victims’ Collective (Catholic
Archdiocese of Melbourne; Catholic Bishops of Victoria;
0’Callaghan QC submission no. 1; O'Callaghan QC
submission no. 2).

Although these submissions were made to the

Inquiry in relation to complaints of abuse within the
Catholic Church, the Inquiry, consistently with its
Terms of Reference, did not receive submissions on,
or investigate individual cases of, child abuse within
any individual organisation. Neither does the Inquiry
intend to critique specific compensation processes, the
amounts of compensation awarded to victims of abuse
from private organisations or the civil liability of such
organisations. Rather, within its Terms of Reference,
the Inquiry considered the following systemic issues:

* Whether the requirement of mandatory reporting
of suspected child abuse should be extended in
relation to religious personnel and if so, with what
limitations;

» Whether the requirements of the Victorian Working
with Children Act 2005 should be extended in
relation to religious personnel and if so, with what
limitations; and

» Whether in churches or religious entities in Victoria
there are processes, procedures, doctrines or
practices which operate to preclude, deflect or
discourage the reporting of child abuse by members
of religious organisations to secular authorities.

This section deals with the question of whether
mandatory reporting should be extended to religious
personnel, which for the purposes of the following
discussion the Inquiry refers to as ‘ministers of
religion’ noting that this term encompasses clergy from
all religious faiths and denominations. Section 14.5
considers the second and third issues relating to the
WWC Act and the reporting of child abuse to secular
authorities.

Under the CYF Act mandatory reports are made by
designated professional groups in relation to the
suspected physical or sexual abuse of children by
parents or caregivers. This is because mandatory
reporting is a function of the statutory child protection
system rather than the criminal law. Generally, once
DHS ascertains that the parents or caregivers are
willing and able to protect the child from the alleged
abuse by someone other than the parent or caregiver,
the matter ceases to be a protective concern and is a
criminal concern to be investigated by the police.

Religious personnel are currently not mandated
reporters under the CYF Act. In section 14.4.2 the
Inquiry noted that the South Australian mandatory
reporting provisions extend to members of non-
government organisations that provide sporting or
recreational services for children and to ministers
of religion and members of religious or spiritual
organisations. There is little available research or
commentary on the implementation and effect of
this reporting requirement and there is no equivalent
provision in other Australian jurisdictions.

The South Australian reporting requirement was
introduced in 2005 following the Layton Report on the
South Australian child protection system. That report
stated:

All church personnelincluding the clergy, with

the exception of confessionals, are proposed for
inclusion as mandated notifiers. This position is
strongly supported by a number of major churches in
light of the disclosures of abuse that have been made
within Australia and overseas and the view that the
publicinterest and the relationship of the church
personnel to children and the wider community
warrants this (Layton 2003, section 10.11).

Section 11(2) of the South Australian Children’s
Protection Act 1993 places a reporting obligation on

‘a minister of religion’ and on ‘a person who is an
employee of, or volunteer in, an organisation formed
for religious or spiritual purposes’. Section 11(4)
exempts a priest or other minister of religion from
divulging information communicated in the course of
a confession. The report is from the mandated reporter
to statutory child protection services. There is no direct
obligation under the Act to report the abuse to the
police.
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As noted above, the Inquiry received written
submissions from the Catholic Bishops of Victoria, Mr
Peter O’Callaghan QC, the Independent Commissioner
for the Catholic Archdiocese of Melbourne, and the
Salesians of Don Bosco on whether or not mandatory
reporting should be extended to cover religious
personnel. While the Salesians of Don Bosco supported
extending mandatory reporting on the basis that many
of their members were already included, for example,
teachers (Salesians of Don Bosco submission, p. 1),
there was opposition to the concept by the Catholic
Bishops of Victoria. The Catholic Bishops opposed
extending mandatory reporting to religious personnel
on the grounds that:

* It would have an unintended consequence of
discouraging offender disclosures;

* It would place an impossible obligation on priests to
violate the confessional;

* Tt would further burden a system that is already
struggling to cope with increased reports and
ineffective or inefficient responses from statutory
child protection services to reports would dissuade
notifiers from reporting (Catholic Bishops of Victoria
submission, pp. 3-5).

The submissions from the Catholic Church also

stated that the majority of clergy sexual abuse cases
within the Melbourne Archdiocese relate to abuse
committed decades ago. They stated that in nearly
all cases the subject of complaints took place before
the Archdiocese implemented its current procedures
and processes to provide internal safeguards for the
reporting of abuse and so the cases of abuse dealt
with by the Catholic Church were ostensibly reports
about an adult rather than a child (Catholic Bishops of
Victoria submission, p. 5; 0’Callaghan submission no.
1p. 10-11).

The Inquiry agrees that mandatory reporting should be
contemporaneous with reports of suspected physical or
sexual abuse of children and young people and not of
historical events where the child is now an adult.

Extending the mandatory reporting duty in section
182 of the CYF Act in line with the South Australian
legislation may promote the objectives of the
mandatory reporting scheme by including ministers
of religion and the employees or volunteers of such
organisations who, as part of their organisational
duties, have frequent contact with children and young
people. The consideration is that as a result of their
frequent contact they may be more likely to suspect
signs of child abuse than other members of the
community.

However, the Inquiry considers that extending

the mandatory reporting duty in this way could
inappropriately extend the reach of section 182 of the
CYF Act. Section 182 currently applies to identified
professional groups that have training in and would
be expected to have frequent contact with children
and young people. Not all ministers of religion will
have frequent contact with young people. Extending
mandatory reporting to all ministers of religion would
extend the reporting categories beyond that initially
contemplated by the CYP and CYF Acts.

It is accepted that there will be a number of people
who are employees and volunteers of religious
organisations who already, by virtue of their
profession, belong to mandated groups including those
yet to be gazetted, for example, teachers (who may
also be ministers of religion). The key focus for any
policy reform is to ensure that mandatory reporting
facilitates the reporting of suspected abuse by people
best able to recognise signs of suspected child abuse.
The Inquiry does not advocate a general extension that
could lead to a significant spike in reports with few
resulting substantiations. This may be the likely result
if a reporting duty similar to the South Australian
legislation was introduced into the CYF Act.

Across Victoria, religious communities have a great
diversity in:

* Religious faiths and practices;
* Professional expertise of ministers of religion; and

* Experience that ministers of religion may have with
children and young people.

Given this diversity, the Inquiry is also concerned that
even if the reporting duty were to be solely confined
to ministers of religion, the imposition of such a duty
would not achieve the desired objective of facilitating
an effective systemic statewide practice of identifying
and reporting suspected cases of child physical and
sexual abuse by religious personnel.

The Inquiry is reluctant, without broader input from
other faiths, to make a recommendation extending
mandatory reporting to religious personnel. In that
context, the Inquiry believes Recommendation 44

to fully implement the current mandated groups in
section 182 of the CYF Act would be a more effective
response than if the reporting duty were to be further
extended to cover all religious personnel.
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Finding 12 relates to the provisions in the CYF

Act that require a mandated reporter who forms a
reasonable belief that a child has suffered, oris likely
to suffer, physical or sexual abuse and whose parents
have not protected, or are unlikely to protect, the
child from that harm, to report the matter to the
Secretary of DHS. The Inquiry considered whether

it was appropriate to institute a legal requirement
under the mandatory reporting provisions of the CYF
Act for religious personnel to report suspected child
physical and sexual assault occurring in religious
organisations. The Inquiry decided extending this
provision under the CYF Act would not achieve the
desired aim of ensuring an appropriate investigation of
suspected child physical and sexual assault by religious
personnelin religious organisations. The Inquiry
considered the Crimes Act 1958 is the appropriate
legislative mechanism to achieve the aim ensuring an
appropriate investigation of suspected child physical
and sexual assault by religious personnelin religious
organisations. Section 14.5 and recommendation 48
address this matter.

Finding 12
The Inquiry considers that in the absence of:

* research into: the diversity of religious faiths
and practices; the number of ordained or
appointed ministers; and expertise and capacity
of ministers of religion to report suspected
cases of child physical and sexual abuse; and

e input from all religious and spiritual faiths
across Victoria,

any proposal to extend the mandatory reporting
duty under the Children, Youth and Families Act
2005 to ministers of religion may not achieve the
desired aim of facilitating an effective systemic
statewide practice of reporting accurate protective
concerns to the Department of Human Services.

14.5 Protecting children from abuse

within religious organisations

The community is all too aware of the numerous cases
of child abuse that have occurred within religious
organisations or associations and the severe trauma
caused by sustained and unreported episodes of abuse
inflicted by ministers of religion and other trusted
religious leaders. Churches and religious organisations
have traditionally included the provision of many child-
related services and activities. Public commentary on
past incidents of child abuse within such organisations
and the perceived inadequacies with organisational
responses is frequent and often damning.

Section 14.4.7 has dealt with the issue of whether

the mandatory reporting requirements of the CYF Act
should be extended to religious personnel. The two
further matters that the Inquiry has considered in the
specific context of whether the current legal framework
adequately protects vulnerable children within or who
are in contact with religious organisations are:

* The application of the WWC Act to religious
personnel; and

» Whether reports alleging child abuse are dealt with
internally by religious organisations as opposed to
being reported to the secular authorities.

14.5.1 Application of the Working with
Children Act 2005 to religious
personnel

Chapter 3 sets out a brief summary of the WWC Act. The
Act provides for a system of checks to prevent people
who are not suitable from working with children. The
check is necessary for roles that involve regular contact
with children. The check, which also applies to voluntary
positions, looks for certain criminal offences and
findings by certain professional disciplinary bodies such
as the Victorian Institute of Teaching. DOJ publishes
relevant statistics on its website. The department issued
820,982 assessment notices, 824 negative notices, and
1074 interim negative notices under the Act from April
2006 to September 2011 (D0OJ 2011).

Itis an offence under sections 33 and 35 the Act to
work or volunteer in a role that involves regular contact
with children without first obtaining an assessment
notice (that is, a clear Working with Children Check),
or to employ such a person without a check. At the
Morwell Public Sitting, the Inquiry heard a submission
that alleged there was a failure by Victoria Police to
prosecute breaches under sections 33 and 35 of the
WWC Act and confusion as to which agency had the
responsibility to investigate and enforce breaches

of the WWC Act with respect to a particular religious
organisation (Mr Unthank, Morwell Public Sitting).
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Itis not appropriate for the Inquiry to comment on
specific organisations and their compliance with the
Act. The Inquiry notes that the WWC Act was gradually
implemented and has only been fully operational
since 1 July 2011. As noted in Chapter 3, the WWC

Act extends to work done in connection with various
services, bodies and activities including religious
organisations. The Inquiry has heard on this point
from the Catholic Church that in relation to that
organisation, there is a blanket policy that all religious
personnel and persons over the age of 18 associated
with parish or school work require a check under the
WWC Act (Catholic Bishops of Victoria submission, p. 5).

A review of the WWC Act was conducted in 2009, and

a number of amendments were made to the Actin
2010 to improve the operation of the Act. The Inquiry
makes no comment on the specific matter raised in the
Public Sitting. The Inquiry considers that it is too soon
within the full implementation of the Act to provide
any meaningful comment on the level of compliance
by religious organisations with the Act and on the
investigation and enforcement processes in relation to
possible offences committed under sections 33 and 35
of the Act.

The Actis an important element of the legal
framework in place to protect vulnerable children.

It is appropriate for there to be not only an effective
response to any complaints of potential offences
committed under the Act, which is the responsibility
of Victoria Police, but also for there to be proactive
administration of the Act by DOJ. In that regard, any
future review of the operation of the Act would benefit
with the recording and reporting of data in relation to
investigations and prosecutions under the Act as well
as the number of active audits undertaken by DOJ of
religious and other organisations that involve working
with children, on their level of compliance with the
requirements of the Act.

As noted above, DOJ records data relating to the
application and issue of Working With Children Checks
and publishes these on its website. The recording and
reporting of data on the number of investigations
and prosecutions for breaches of the WWC Act is not
recorded.

Finding 13

The Working with Children Act 2005 clearly applies
to persons in religious organisations who work
or volunteer with children and young people. The
collection and publication of data on the number
of investigations and prosecutions for breaches
of the Working with Children Act 2005 could be

a valuable indicator of the effectiveness of this
Act as part of the legal framework protecting
vulnerable children.

14.5.2 Internal processes, practices
or doctrines that operate to
preclude or discourage reporting
of criminal abuse to authorities

A submission was made to the Inquiry that religious
organisations and communities directly and indirectly
pressure victims not to disclose abuse to the police
(Ms Last, Melbourne Victims’ Collective, Melbourne
Public Sitting). The Inquiry did not investigate whether
there are systemic practices in religious organisations
in Victoria that operate to preclude or discourage

the reporting of suspected child abuse to State
authorities. With the exception of the Catholic Church,
the Inquiry did not receive submissions from religious
bodies, or from secular, volunteer or community
organisations. The Inquiry did not specifically invite
such submissions.

The Inquiry has considered more general research
conducted by the Australian Institute of Family Studies
(AIFS) into child abuse within large organisations
(including out-of-home care). That research looked

to identify factors that may contribute to children’s
vulnerability to abuse within large organisations,

and strategies that could increase child safety within
organisations (Beyer et al. 2005; Irenyi et al. 2006).

The research found that pre-employment screening
for criminal histories for perpetrator risk factors such
as substance abuse and violence, and clearly stated
and enforced policies around bullying, violence and
substance use in the workplace, can contribute to a
safer organisational environment for children (Irenyi
et al. 2006, p. 9). Similarly, a good organisational
approach to risk management of child abuse would
incorporate an understanding of:

* Patterns of child abuse perpetrator behaviour so that
they may be identified;

¢ How theological beliefs and church structures that
engender and maintain patriarchal views can operate
to undermine the ability of a victim to speak up, and
to expect that appropriate criminal action can take
place;

* How the ‘reverencing of church leaders’ can lead to a
reluctance of victims to speak up; and

* The role of civil authorities in prosecuting abuse
(Irenyi et al. 2006, pp. 11, 15).
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In relation to the handling of complaints of sexual
abuse by churches, the AIFS study notes that, whatever
the mandatory reporting obligations of religious
personnel, religious organisations have a responsibility
to encourage victims to report criminal behaviour to
the police. This sends a clear message to a victim that
she or he is not responsible for the activity and will be
supported by the religious organisation, and removes
the need for the religious organisation to act as
investigator of the allegations, a role that is properly
reserved for the police (Irenyi et al. 2006, p. 14).

The Catholic Archdiocese of Melbourne submitted
that victims of abuse are encouraged to report
their complaints to police, and that the church has
implemented a number of initiatives to respond to
allegations, such as the ‘Melbourne Response’ and
the ‘Integrity in Ministry’ code of conduct (Catholic
Archdiocese of Melbourne submission, pp. 3-4).

The Inquiry did not consider whether similar practices,
policies or protocols operate in other religious
denominations or faiths in Victoria. Accordingly, the
Inquiry is unable to make any finding on whether there
are current practices across religious organisations

in Victoria that operate to divert claims of abuse

from State authorities. This is a significant task that

is beyond the capacity of this Inquiry to investigate
within its reporting timeframe.

The Independent Commissioner appointed in 1996 by
the Catholic Archbishop of Melbourne to inquire into
and report on allegations of sexual abuse by priests,
religious and laypersons within the Archdiocese, Mr
0’Callaghan QC, in a submission to the Inquiry set

out the terms of his appointment. They include that
immediately upon a complaint of sexual or other
abuse which may constitute criminal conduct, the
Commissioner shall inform the complainant that he or
she has an unfettered and continuing right to make
that complaint to the police, and the Commissioner
shall appropriately encourage the exercise of that
right. Mr 0'Callaghan informed the Inquiry that this

is what he does and has done, without exception. A
further term of appointment is that, except where the
complainant expressly states that the complainant will
divulge the relevant facts only upon the Commissioner
giving his assurance not to disclose that evidence, the
Commissioner himself may report the conduct which
may constitute sexual abuse to the police (0'Callaghan
QC submission no. 2, part 2).

The Inquiry, in accordance with its Terms of Reference,
did not review individual organisations nor does it
make recommendations in relation to them.

A number of significant issues relevant to the Inquiry’s
Terms of Reference, that is, systemic matters relating
to protecting vulnerable children, arise from the
Inquiry’s consideration of this matter. First, whether
or not private processes are conducted faithfully
according to their own criteria, and the Inquiry makes
no finding adverse to the Melbourne Response in this
respect nor can it do so, the fundamental issue is that
the processing of crimes against children should be
the subject of state process. The Melbourne Response
is a private initiative. Its processes and procedures are
not public. Second, if children come before it, there is
no public scrutiny of its processes including whether
the scrupulous care exercised by the criminal courts to
ensure victims are not confronted personally by their
abusers in the hearing, is or is not followed. Third,
there is no public knowledge whether the consent
given by children to the process is informed consent as
contemplated by the law.

Further, the Melbourne Response has processed a large
number of matters. Mr 0’Callaghan has publicly stated
that he has found more than 300 cases of clerical
sexual abuse established. It is not established how
many of that substantial number concerned children
and how many cases Mr 0’Callaghan has reported to
police. These are important questions for this Inquiry
and are discussed in section 14.5.3.

The Inquiry notes that there is no longer a general
common law duty to report crime to the police. Section
326 of the Crimes Act 1958 only creates an offence
where a person, knowing of the commission of a
serious indictable offence and has information that
might procure a prosecution or conviction, accepts
any benefit for not disclosing that information.

Mr 0’Callaghan submitted to the Inquiry that the
imposition of an obligation to refer a crime to the
police would therefore be a ‘draconian’ measure and
that:

e Ttis the victim's right to complain to the police
and to have a say as to whether or not a complaint
should be made;

* Many of the cases are in relation to past or historical
incidents of abuse where the complainant is now an
adult; and

* The sanctity of the confessional in a religious context
and its current recognition under the law must be
respected (0’Callaghan QC submission no. 2, part 1).
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The Inquiry considers that, in the long term, the
potential discomfort or distress to an individual victim
caused by the mandatory reporting of the alleged
abuse will be outweighed by the publicinterest in
triggering a criminal justice response that holds the
perpetrator publicly responsible and aims at deterring
potential abusers from using the cover of large
organisations and positions of authority or influence
over children to commit abuse. The public criminal
process would also have a significant public educative
effect. However, the Inquiry is mindful of the right of
an adult who was previously abused as a child to be
able to choose whether or not they wish to lodge a
complaint of criminal abuse. Accordingly, the Inquiry
proposes the following reform.

A new statutory duty to report suspected acts of
physical and sexual abuse of children and young
people who are under the age of 18 by ministers

of religion or members of religious and spiritual
organisations should be created. The suspicion should
be formed on reasonable grounds. The report should be
directed to the police. The reporting provision should
be crafted so that the duty operates prospectively.
That is, the requirement to report should only cover
reasonably suspected instances of physical and sexual
abuse of a person who is under the age of 18 at the
time a minister of religion or member of a religious

or spiritual organisation forms the suspicion of such
abuse.

Further, a statutory exemption to the reporting duty
should be provided in relation to information received
during a religious confession. In Victoria, information
revealed during religious confessions is considered
privileged when admitting evidence before courts.
Section 127 of the Evidence Act 2008 states:

(1) A person who is or was a member of the clergy
of any church or religious denomination is
entitled to refuse to divulge that a religious
confession was made, or the contents of a
religious confession made, to the person when
a member of the clergy.

(2) Subsection (1) does not apply if the
communication involved in the religious
confession was made for a criminal purpose.

Accordingly, the treatment of such information

should be consistent with the current treatment of
information made to a minister of religion in the
course of a religious confession under the Evidence Act
2008.

The Inquiry considers that the Victorian Government
should also impose an appropriate penalty for a failure
to report suspected abuse. Consideration should be
given to section 326 of the Crimes Act 1958 and section
493 of the CYF Act (being a maximum of 12 months
imprisonment) and/or a suitable fine. Consistently
with its view that criminal acts should be recognised
as such, the Inquiry considers the Crimes Act 1958 the
appropriate legislation for this reporting duty.

Recommendation 47

The Crimes Act 1958 (Vic) should be amended to
create a separate reporting duty where there is a
reasonable suspicion a child or young person who
is under 18 is being, or has been, physically or
sexually abused by an individual within a religious
or spiritual organisation. The duty should extend
to:

¢ A minister of religion; and

* A person who holds an office within, is
employed by, is a member of, or a volunteer
of a religious or spiritual organisation that
provides services to, or has regular contact
with, children and young people.

An exemption for information received during the
rite of confession should be made.

A failure to report should attract a suitable penalty
having regard to section 326 of the Crimes Act
1958 and section 493 of the Children, Youth and
Families Act 2005.
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14.5.3 Investigation into criminal
abuse of children in Victoria by
religious personnel

Finally, the Inquiry considered the matter of a need
for a formal investigation into criminal abuse of
children by religious personnel. There has been
considerable media attention given to this question
in Victoria, principally but not exclusively in relation
to the Catholic Church. Such aninvestigation itself is
beyond the scope of this Inquiry, and, in any event,
to be effective would need the power to compel the
elicitation of witness evidence and of documentary
and electronic evidence, powers this Inquiry does not
possess. However, the Inquiry has considered how the
current processes within some religious organisations
operate to conceal, intentionally or otherwise, criminal
acts of child physical and sexual assault.

The Inquiry considers that a formal investigation into
the current processes by which religious organisations
in Victoria respond to criminal abuse of children by
religious personnel is justified and is in the public
interest for the following reasons. The investigation
and prosecution of crimes is properly a matter for

the State. Any private system of investigation and
compensation which has the tendency, whether
intended or unintended, to divert victims from
recourse to the State, and to prevent abusers from
being held responsible and punished by the State, is

a system that should come under clear public scrutiny
and consideration. In particular the private processing
of matters involving children should come under clear
public scrutiny. A private system of investigation and
compensation, no matter how faithfully conducted,

by definition cannot fulfil the responsibility of the
State to investigate and prosecute crime. Crime is a
public, not a private, matter. The substantial number
of established complaints of clerical sexual abuse
found by Mr O’Callaghan (many of which are likely to
relate to offences committed against children), reveal
a profound harm and any private process that attempts
to address that harm that should be publicly assessed.

Further, the Inquiry considers that the often advanced
argument that such a formal investigation would be
merely ‘historical’ and would bring distress to adults
who years ago were victims, is not persuasive. There

is a strong public interest in the ascertainment of
whether past abuses have been institutionally hidden,
whether religious organisations have been active or
complicitin that suppression, and in revealing what
processes and procedures were employed. This is not

a mere historical artefact. It can, and should, lead to
present remedy of any deficiencies in the processes

of investigation and to future prevention. Further,
people who once were abused would be accorded
proper acknowledgement and respect by being able to
discuss and disclose their concerns about any deficient
private processes. The Inquiry considers that is a most
significant rehabilitative matter. Finally, it should

not be forgotten that although the abuse may have
occurred in years long past, the suffering of victims
continues to this day, often most grievously. Such

a formalinvestigation into the processes followed

in this regard by religious organisations should not

be confined to the Catholic Church. The Inquiry’s
consideration of relevant matters arising from the
Melbourne Repose was occasioned by a submission
made in relation to the Melbourne Response. However,
the issues stated above are of general application, and
of general public concern.

The Inquiry has confined itself to matters of principle
as stated above. Such an investigation into the
processes followed by religious organisations should
possess the power to compel elicitation of witness
evidence and of documentary and electronic evidence,
powers this Inquiry did not possess.

Recommendation 48

A formal investigation should be conducted into
the processes by which religious organisations
respond to the criminal abuse of children by
religious personnel within their organisations.
Such an investigation should possess the powers
to compel the elicitation of witness evidence and
of documentary and electronic evidence.
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14.6 Interaction of the
Commonwealth family law
system, child protection and
family violence laws

14.6.1 Families in conflict: separation,
divorce and family violence

Children are particularly vulnerable when parents are
undergoing a separation or divorce. In some instances
separation can engender violence, or threats or
insulting behaviour between parties, although it is
understood views differ about when such behaviour
constitutes ‘violence’ (Parkinson et al. 2011, pp.
1-32). In addition, surveys of children indicate that
witnessing separation or post-separation arguments
leaves children frightened and vulnerable and where
violence is present, they need more protection and
support from sources outside their parents (Bagshaw
etal. 2011, pp. 58-59). Chapter 3 provided a brief
outline of the various Acts that play a role in this area
including the Commonwealth Family Law Act 1975, the
Victorian Family Violence Protection Act 2008 and the
CYF Act.

The interaction of the Commonwealth family law
system, the Victorian statutory child protection system
and Victoria’s family violence laws raises particular
complexity for vulnerable children and families. When
a child (or an adult) suffers from, or is exposed to
family violence the first priority is to ensure their
safety and the second priority is to ensure that the
secondary and tertiary systems equipped to support
victims and prevent further recurrences are in place
and are well coordinated.

The law and its legal institutions must be as simple
and as accessible as possible to children and young
people. Furthermore, the legal framework should set
rules relating to the role of the State when the State
must assume the role of a child or young person’s
parent, and should create and organise sub-systems
for identifying and addressing situations where those
parental obligations have not been met, and enable
the various sub-systems to work as cohesively as
possible.

It is acknowledged that these aims are not readily
achieved when laws are organised in a federal
framework of Commonwealth and state laws and the

complex social problems faced by vulnerable families

transcend those jurisdictional boundaries. However,
the problems raised by the current interaction of family

law, child protection and family violence laws are

illustrated by a case study raised with the Inquiry by

Domestic Violence Victoria (see box).

If this case example were expanded to encompass the
scenario where the parents were also in the middle of

divorce proceedings and seeking parental access and
custody orders in the Family Court, there would be
potentially four decision makers with respect to that
one family. The central concern is that the child or

young person’s best interests, particularly their safety
and wellbeing, are at the forefront of the decision

making process of each institution, agency and

service that play a role in the family law system and in

promoting family safety.

A family violence case study

A mother and father both raised allegations of
family violence against each other.

The father applied for interim intervention order
against the mother in a regional sitting of the
Children’s Court, with the children listed on the
order.

The mother applied for and was granted an
interim intervention order against the fatherin a
Magistrates’ Court in Melbourne, with the children
listed on the order.

DHS filed a separate protection application
in relation to the children in the Melbourne
Children’s Court.

All the matters were scheduled to be heard
separately, in separate courts within four days.
Without the intervention of the family violence
service who coordinated the adjournment of

the two intervention orders to the Melbourne
Children’s Court for all matters to be considered
by one magistrate, all courts would have

ruled independently and quite possibly with
contradictory rulings (Domestic Violence Victoria
submission, p. 18).
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14.6.2 Key themes and current
responses

There are two key themes that arise from the
interaction of the family violence, child protection and
family laws and systems:

* The administration and, where relevant, the
enforcement of the various laws by relevant statutory
agencies, family support services and the courts are
currently not as effectively coordinated (particularly
in communication, referrals and resource sharing) as
they could be; and

* The laws (and the policy underlining the laws)
intended to protect vulnerable family members in
each case, principally the Family Violence Protection
Act, the CYF Act and the Commonwealth Family Law
Act are not operating seamlessly to meet the needs
of vulnerable children.

Law enforcement and service responses

The Inquiry heard that the statutory child protection
system does not recognise the significant risks
experienced by children in the context of separation
and divorce and the intersection of family violence
across family law and child protection jurisdictions.
Submissions argued that this has resulted in a lack of
direction and training to promote responsiveness of
Child Protection teams and workers (Family Life, p.
22). Concerns were expressed about the tendency for
various services to operate in silos and not engage if
they believe a matter is being dealt with by another
jurisdiction. An example of this is the lack of sharing of
facilities or resources (such as a child contact centre or
family relationship centre) between the Commonwealth
family law system and State child protection and family
violence support services (Mr Rumbold, Upper Murray
Family Care, Wodonga Public Sitting; Mallee Family
Care submission, p. 22).

Measures suggested to address these issues were
co-located agencies and services in the family violence
and child protection context (Inquiry meeting

with Domestic Violence Victoria; Ms Bunston, RCH,
Ballarat Public Sitting), and the development and
implementation of common risk assessment protocols
and resources to enhance communication and planning
for victims of family violence across schools, family
violence services, family support services, health
services and law enforcement services (Inquiry meeting
with Darebin Family Violence Response Unit, Victoria
Police; Inquiry meeting with Domestic Violence
Resource Centre Victoria; Ms Maggs & Ms Trainor,
Centre for Non Violence, Bendigo Public Sitting; Ms
Howard, Peninsula Health, Melbourne Public Sitting;
Ms Hendron, Grampians Community Health, Horsham
Public Sitting).

The Inquiry, however, notes and supports the important
work that has been started by Victoria Police in
promoting a targeted and specialist response to victims
of family violence under its Strategy to Reduce Violence
Against Women and Children 2009-2014. The Inquiry met
with members of the Victoria Police Violence Against
Women Strategy Group and Darebin Family Violence
Response Unit. The Inquiry considers that dedicated
police family violence response units provide a greater
opportunity for: more specialist and sensitive responses
toincidents of family violence by police; better
coordinated responses between police, DHS, family
violence and other support services; and the ability for
police to take a more direct role in the life of vulnerable
families experiencing family violence. The expansion of
family violence response services to vulnerable sections
of the Victorian community can ultimately only serve to
improve the safety of vulnerable children.

Matter for attention 11

The Inquiry notes the substantial benefits that
have arisen for vulnerable children and families
that are exposed to family violence through the
use of specialist Victoria Police Family Violence
Response Units. This model warrants further
consideration by government as a way of more
effectively reducing the harm to children exposed
to family violence.

Law reform review

The 2010 report by the ALRC and the NSWLRC
conducted a comprehensive review into the interaction
of family laws, family violence laws and state child
protection laws. The Inquiry does not propose to revisit
the detailed discussion and analysis in that report.
However, Part E of the Commissions’ Report set out a
number of key recommendations relevant to the child
protection system (ALRC & NSWLRC 2010, pp. 31-33).

One of the recommendations in the Commissions’
Report was that federal, state and territory
governments should ensure the immediate and regular
review of protocols between family courts, children’s
courts and child protection agencies for the exchange
of information to avoid duplication in the hearing of
cases, and that a decision is made as early as possible
about the appropriate court (ALRC & NSWLRC 2010,
recommendation 19-5). The Inquiry endorses this
recommendation.

In July 2011 the Standing Council on Law and Justice,
formerly the Standing Committee of Attorneys-
General, agreed to develop a national response to

the Commissions’ Report on family violence. The
Inquiry was informed that, at the time of this report,
a ministerial working group has been convened to
develop that response.
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Orders allocating parental responsibility

The Inquiry notes that the VLRC has also commented
on the intersection between child protection laws,
family law and family violence laws. In particular the
VLRC proposed two reforms. The first is that the range
of protective orders under the CYF Act be expanded

to enable the Court, where it finds that a child is in
need of protection, also to make an order granting the
guardianship or custody of a child to one parent where
in the best interests of a child. This proposal is based
on a similar ‘Order allocating parental responsibility’
available under section 79 of the New South Wales
Children and Young Person’s (Care and Protection) Act
1998. The rationale for this proposal, as put forward
by the Family Law Council in 2002, was to allow the
child to remain with family as far as possible and to
strengthen the one-court approach to both family law
and child protection matters and mitigate against the
need for children to move in between courts (VLRC
2010, pp- 349-350). The Children’s Court has indicated
its support for the proposed reform and that it should
be expanded to include third parties (Children’s Court
submission no. 1, p. 51).

The Inquiry notes that orders of the Family Court go

to the longer term interests of the child. By contrast,
orders of the Children’s Court are frequently relatively
short term. The Inquiry does not consider that the
jurisdiction for making parenting orders is comparable
with the jurisdiction of the Children’s Court.

The VLRC also proposed that section 146 of the
Family Violence Protection Act should be extended

to permit the Court to exercise jurisdiction under
that Act when a child who is the subject of a child
protection application is a child of ‘the affected
family member’ or ‘the protected person’ (VLRC 2010,
p. 352, recommendation 2.24). This would occur in
circumstances where the application for the family
violence protection order for an affected adult family
member did not list any children on the application
but the court is concerned that children might also be
affected by the family violence. Under this proposal,
the Children’s Court may on its own motion include
the children on the family violence protection order.
The Children’s Court has indicated its support for this

recommendation (Children’s Court submission no. 1, p.

51). The Inquiry supports the VLRC's proposal.

Recommendation 49

Section 146 of the Family Violence Protection Act
2008 should be extended to permit the Children’s
Court to exercise jurisdiction under that Act when
a child who is the subject of a child protection
application is a child of ‘the affected family
member’ or ‘the protected person’.

14.7 The Victorian Government’s
proposed ‘failure to protect’
laws

14.7.1 Victorian Government policy

On 23 November 2010 the Victorian Government
announced as part of its pre-election commitments
that it would be legislating to effectively mandate
adults who are caregivers or are living in the same
household as a child who is abused to either intervene
to protect the child, remove the child from the abusive
environment or report the abuse to the relevant
authorities or face substantive penalties to be
determined (Clark 2010).

The Victorian Government conducted a consultation
process on the proposal reflected in a paper Discussion
Paper - ‘Failure to Protect Laws’ (DOJ Discussion Paper)
released by DOJ and a consultation conference with
interested stakeholders. The proposal, in summary, will
create two offences for adults who failed to take action
in the following circumstances:

¢ Where the adult knows or believes that a child who
they have custody or care of, or live in the same
household as, is suffering sexual abuse or abuse that
may result in serious injury or death; and

* Where the child living in the same household as the
adult dies due to child abuse and that adult was
aware of the abuse and its seriousness (D0J 2011,

p.1).

According to DOJ, the proposed offence would serve
two purposes. First, to reinforce the responsibility of
adults who are living with or care for a child to protect
that child from harm. Second, in circumstances where
it was not clear which parent was responsible for the
abuse, the laws would allow the conviction of either or
both parents under the proposed failure to protect laws
(DOJ 2011b, p.1).
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14.7.2 ‘Failure to protect’ in the context
of family violence
The Inquiry has concerns about the proposal. Children
who are abused are often also exposed to family
violence. Non-abusive parents may themselves be the
victims of family violence, and may be unable to be
act protectively towards their children. There is no
recent data on the co-occurrence of child protection
substantiations and family violence incidents.
However, a number of submissions to DOJ during its
consultation process suggested family violence is a
factor in over half of substantiated child protection
cases in Victoria (Women’s Health Association of
Victoria 2011, p. 3; Women'’s Legal Service Victoria
(WLSV) et al. 2011, p. 9). This is based on data
contained in An Integrated Strategy for Child Protection
and Placement Services published by DHS in 2002.

As noted by the Victorian Equal Opportunity and
Human Rights Commission, the proposed laws may

be inconsistent with recent reforms concerning

family violence (Victorian Equal Opportunity and
Human Rights Commission (VEOHRC) 2011, p. 7). In
particular, reforms addressing offender accountability
may be waylaid by placing responsibility for abusive
behaviour on a non-abusive parent. The Inquiry is also
concerned that efforts in recent years to acknowledge
that, for victims, putting an end to family violence is
not as simple as ‘walking away’ could be undermined
by laws that criminalise non-protective behaviour by
vulnerable parents.

The Inquiry also notes that section 493 of the CYF Act
already provides that it is an offence for a person who
has a duty of care in respect of a child to intentionally
fail to take action that does, or is likely to, result in
harm to the child. Victoria Police advised the Inquiry
that, between 1 July 2000 and 30 June 2010, there
were 15 recorded alleged offences in relation to
section 493 of the CYF Act and its predecessor under
section 216 of the CYP Act.

Itis important that the government consider, before
introducing legislation, the reasons why section 493
of the CYF Act has rarely been enforced. A potential
reason for the lack of prosecutions under section

493 of the CYF Act is that it includes an element of
intention, so that a person is only charged with failing
to protect a child if they have intentionally failed to
take action to prevent the abuse. Intention can be
difficult to prove, particularly in the context of child
abuse and family violence. However, if intention is
not an element of the offence, there is a risk that
individuals who are themselves the victims of abuse
or violence will be unfairly penalised. This is more

so in vulnerable families where other factors may
also contribute to the victim’s circumstances such as
mental health concerns, own life or childhood trauma,
or drug and alcohol addiction. A general failure to
protect offence, without an element of intention but
with a significant jail sentence attached would, in the
Inquiry’s view, be disproportionate to the stated aims
of the legislation.

‘Failure to protect’ regimes currently exist in
jurisdictions such as the United Kingdom (UK), South
Australia and New Zealand. The offences in these
jurisdictions do not require intention on the part of the
person who failed to take protective action. The failure
to protect laws in other jurisdictions are summarised at
Appendix 13.

One of the policy aims of the proposal is to overcome
non-cooperation by the parents or primary caregivers
or the provision of conflicting accounts to police. It
was brought to the Inquiry’s attention that a recent
evaluation of the UK scheme found ‘there is very little
evidence of the new powers being used to frustrate
collusive attempts to escape justice, and much more
evidence of its application in circumstances where
responsibility for homicide itself is not at issue’
(Drakeford & Butler 2010, p. 1,430; Humphreys
submission (a), pp. 18-19).

Another concern is that the introduction of these
offences might have a dampening effect on help-
seeking behaviour and the reporting of abuse.
Forinstance, the reporting or referrals to child
protection services in both the UK (in 2004-05) and

in South Australia (2005-06) appear to have declined
following the introduction of these offences in the two
jurisdictions (VEOHRC 2011, pp. 3-4; WLSV et al. 2011,
pp. 6-8). The Inquiry is unable to comment on whether
the introduction of the offences in those jurisdictions
was the sole cause for a decline in reporting in the
relevant years.
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The Inquiry notes that submissions to DOJ suggested
that should the Victorian Government wish to
proceed with the creation of this new offence, some
form of legal recognition be provided to members

of the household affected by family violence. Some
recommended that this be done through the creation
of a defence or special evidentiary grounds where
the accused is a victim of family violence (Centre for
Excellence in Child and Family Welfare 2011b, p. 8;
Victoria Legal Aid 2011, p. 9; WLSV et al. 2011, p.
21) while other submissions to DOJ recommended
that the prosecution be required to establish beyond
reasonable doubt that the person accused of failing
to protect was not under any duress to stay silent
(Children’s Protection Society 2011, p. 6; WLSV et al.
2011, p. 21). The Inquiry considers that, given the
grave implications such an offence would have for
victims of family violence, who are not intentionally
complicit in the commission of the abuse, the
prosecution should be required to prove as an element
of the offence, and beyond reasonable doubt, the
accused was not the subject of, or exposed to, relevant
family violence.

The Inquiry also considers that careful consideration
should be given to the flow-on effects for children or
young people if one, or both, parents or caregivers
are imprisoned as a result of one being prosecuted
for perpetrating the abuse and the other for failing to
protect the child.

Matter for attention 12

In considering whether a new ‘failure to protect’
law should be enacted, it is necessary that the
current operation of section 493 of the Children,
Youth and Families Act 2005 be reviewed and
consideration given to whether this section is
sufficient to meet the policy objectives that

the proposed new offence is being designed to
address.

If a new ‘failure to protect’ law is enacted, it
should provide that the prosecution is required to
prove, as an element of the offence and beyond
reasonable doubt, that the accused was not the
subject of, or exposed to, relevant family violence.

Serious sex offenders and
vulnerable children

14.8

14.8.1 Sex offenders, supervision and
suppression orders

The Serious Sex Offenders Monitoring Act 2005 (2005
Act) was introduced to address concerns that serious
sex offenders were being released after the completion
of their sentences and that the public was being
exposed to a risk that sex offenders would reoffend.
The 2005 Act built on the Sex Offender Registration Act
2004 (SOR Act) to allow the State to closely monitor
and regulate the living arrangements and behaviour
of offenders after they had finished their sentences
and were returned to the community. The 2005 Act was
justified on the basis that sex offending, particularly
that which involves child victims, is difficult to uncover
and to prosecute, and has devastating and life-long
consequences (Parliament of Victoria, Legislative
Assembly 2005c¢, p. 9).

14.8.2 The supervision of serious sex
offenders

The Serious Sex Offenders (Detention and Supervision)
Act 2009 (SSO Act) repealed the 2005 Act and provided
for a new scheme of supervision and indefinite
detention. Existing orders under the 2005 Act were
maintained under the SSO Act. Some differences
between the 2005 Act and the SSO Act are that the SSO
Act applies to both child and adult sex offenders, and
that proceedings under the SSO Act are civil in nature,
rather than criminal as under the 2005 Act (section 79
SSO Act and section 26 of the 2005 Act).

Although all child sex offenders are eligible for an
order under the SSO Act, not all child sex offenders
will be subject to the Act. It will depend on whether
the offender is thought to pose an ‘unacceptable risk
of offending’. The Adult Parole Board, established by
the Corrections Act 1986, conducts a risk assessment of
offenders before their release. The board then makes a
recommendation to the Secretary of DOJ as to whether
the offender poses an unacceptable risk of reoffending
and whether an application should therefore be made
for supervision or detention. Even where an offender
is returned to the community, a condition of this may
be that the offender is housed in a unit supervised by
Corrections Victoria. Regardless of whether an order is
made, child sex offenders will be registered under the
SOR Act.

The purposes of the SSO Act 2009 are set out in section
1 of the Act. That section provides that the ‘main
purpose’ of the Act is to enhance the protection of

the community, and ‘the secondary purpose’ of the

Act is to facilitate the treatment and rehabilitation of
offenders.

361



362

Report of the Protecting Victoria’s Vulnerable Children Inquiry Volume 2

14.8.3 Suppression orders

Suppression orders under supervision and
detention laws

Part 13 Division 1 (ss. 182-186) of the SSO Act,
entitled ‘Suppression of publication’, makes provision
in relation to suppression orders. Section 182
provides that a person must not publish or cause to be
published:

(a) anyevidence given in a proceeding before a
court under this Act; or

(b) the content of any report or other document
put before the court in the proceeding; or

(c) anyinformation thatis submitted to the court
that might enable a person (other than the
offender) who has attended or given evidence
in the proceeding to be identified; or

(d) anyinformation that might enable a victim of a
relevant offence committed by the offender to
be identified

unless the court authorises publication under section
183. Section 183 provides that the court, if satisfied
that exceptional circumstances exist, may make an
order authorising publication. Section 184(1) provides
that:

In any proceedings before a court under this Act, the
court, if satisfied that itis in the publicinterest to do
so, may order that any information that might enable
an offender or his or her whereabouts to be identified
must not be published except in the manner and to
the extent (if any) specified in the order.

Section 184(2) provides that an order ‘may be made on
the application of the offender or on the court’s own
initiative’. Notably, and in contrast to section 42(2)

of the 2005 Act, the Secretary of DOJ has no locus to
apply for a suppression order. Section 185 provides
that, in deciding whether or not to grant a suppression
order, the court must have regard to:

(a) whether the publication would endanger the
safety of any person;

(b) theinterests of any victims of the offender;

(c) whether the publication would enhance or
compromise the purposes of this Act.

Section 186 provides monetary and custodial penalties
for breach of a court order under the Division.

No submissions to the Inquiry were made on the
justification for and prevalence of suppression
orders issued under supervision and detention laws.
Nevertheless, the Inquiry has considered this matter
as an element of the overall system for protecting
vulnerable children.

The constitutional validity of suppression orders

for offenders under section 42 of the 2005 Act was
recently authoritatively determined in Hogan v. Hinch
(2010) 275 ALR 408 (Hogan v. Hinch). That provision
was substantially similar, but not identical, to the
provision in the SSO Act. The case arose from charges
laid against radio broadcaster Derryn Hinch relating to
breaches of suppression orders made under section 42
of the 2005 Act for publishing information that could
identify supervised sex offenders. Mr Hinch challenged
the provisions of the 2005 Act on the grounds that the
suppression orders were contrary to the principles of
open justice and of freedom of political communication
implied in the Constitution. The issues were removed
to the High Court pursuant to section 40(1) of the
Judiciary Act 1903 (Cwlth). The High Court found that
section 42 of the 2005 Act was not constitutionally
invalid.

The Court found that, although the 2005 Act

limited the principle of open justice and the implied
constitutional principle of freedom of political
communication, these principles are not absolute. The
limits the Act placed on the principles were reasonable,
and open to Parliament

In his judgment Chief Justice French noted that

the power to issue suppression orders in relation to
supervision matters is particular to an order under that
Act. Details of the original offence proceedings are
not suppressed, unless by publishing the information
it would reasonably lead to the identification of

the person as prohibited by the order. His Honour
also noted that the orders are reviewable. In ajoint
judgment, Gummow, Hayne, Heydon, Crennan,
Kiefel and Bell JJ. found that section 42 did not
impermissibly breach the principles of open courts
or of freedom of political communication. Their
Honours in particular accepted the submission of
the Queensland Attorney-General that the regime
established under the Act might be frustrated by the
identification of the offender (at [75]).

The Inquiry has considered whether as a matter of
policy, the retention of the current discretionary power
of a court to issue a suppression order in section 184
of the SSO Act is in the best interests of vulnerable
children and young people, and whether it reflects an
appropriate balance between the principle of open
justice and the need to preserve judicial discretion.
Prior to addressing this issue it is appropriate to
consider current practice by courts on the issuing of
suppression orders under the SSO Act.
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The data on suppression orders under
the Serious Sex Offenders (Detention and
Supervision) Act 2009

Contemporary media reports suggest that courts are
increasingly issuing suppression orders in relation

to sex offences. The question arising is whether

the scheme has an indirect effect of shielding the
identification of some sex offenders in a way that does
not shield other types of offenders. An examination

of the number of applications to orders suggests that
suppression orders are not made by the courts as a
matter of course.

The Supreme Court has data relating to suppressions
orders generally issued by that court. However,

the Inquiry was unable to determine how many
orders were issued under the 2005 Act. The County
Court began reporting on suppression orders from
commencement of the SSO Act on 1 January 2010.
The County Court informed the Inquiry that, in 2010,
there were 28 applications for suppression orders

in relation to proceedings under that Act, and 25

of those applications were granted. From 1 January
to 11 October 2011 there were 75 applications for
suppression orders and 17 of these were granted.

It is clear that, although the number of suppression
order applications has almost trebled since 2010,
the number of suppression orders actually issued has
not. The Inquiry is of the view that it is too early in
the history of section 184 of the SSO Act to make a
finding on whether the issue of suppression orders
in relation to sex offenders is increasing. If, contrary
to the Inquiry’s majority recommendation below,
sections 182-186 SSO Act are not repealed, the Inquiry
considers the number of suppression orders issued

in relation to the SSO Act should continue to be
monitored.

Suppression orders more generally

Suppression orders are available under sections 18 and
19 of the Supreme Court Act 1986 and sections 80 and
80AA of the County Court Act 1958 and the common
law. Under these sections, a suppression order is
available in criminal and civil proceedings if, in the
Court’s opinion, it is necessary to do so in order not to:

(a) endanger the national orinternational security
of Australia; or

(b) prejudice the administration of justice; or
(c) endanger the physical safety of any person; or
(d) offend public decency or morality; or

(e) cause undue distress or embarrassment to
the complainantin a proceeding that relates,
wholly or partly, to a charge for a sexual
offence within the meaning of the Criminal
Procedure Act 2009; or

(f)  cause undue distress or embarrassmentto a
witness under examination in a proceeding
that relates, wholly or partly, to a charge fora
sexual offence.

In contrast to the above sections, which lay down
the test of necessity, the test in section 184 of the
SSO Act is a test of ‘publicinterest’. That is a wide
and malleable test. It is not restricted to specific
events or considerations, as in the Inquiry’s majority
view it should be. A provision impinging upon open
justice should be limited to specific events and
considerations, not cloaked in generality.

Reforms to suppression orders proposed by
the Standing Council of Law and Justice

The Inquiry notes that, in May 2010, the then Standing
Committee of Attorneys General (SCAG) endorsed the
Draft SCAG Model Bill for Court and Suppression and
Non-publication Orders Bill 2010 (SCAG Model Bill),
which are a set of model provisions in relation to the
issuing of suppression orders.

Under the SCAG Model Bill, the court must take into
account ‘that a primary objective of the administration
of justice is to safeguard the publicinterest in

open justice’ (clause 6 of the SCAG Model Bill). The
provisions also set out a number of grounds on which

a suppression or non-publication order may be made,
including that ‘the order is necessary to protect the
safety of any person’ and that it is ‘otherwise necessary
in the public interest for the order to be made and that
the publicinterest significantly outweighs the public
interest in open justice’ (clauses 8(1)(c),(e) of the
SCAG Model Bill).

DOJ advised the Inquiry that reform on suppression
orders is proceeding but that the reform is in the early
stages of development, and it is not yet possible to
say how closely the reforms will mirror the form of the
model legislation.
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Relevant considerations

There are a number of considerations supporting

the existence of the power to make suppression
orders provided by Part 13 Division 1 (ss. 182-186)
of the SSO Act. First, the offender has concluded the
sentence and yet is subject to ongoing restrictions
including of residence, and the burden of publicity

is a further and oppressive factor upon persons who
have served their sentences, sometimes extremely
so0. Second, rehabilitation is always important and
publicity, particularly as to residence, can impede
orderly rehabilitation. Third, publicity can impede
arrangements for rehabilitation made by the Adult
Parole Board and impose administrative burdens,
sometimes substantial, upon an already overstretched
administrative system, a system that rightly is
designed to treat offenders fairly and enhance
rehabilitation. However, to this important matter, in
contrast with the 2005 Act the SSO Act gives no locus
to DOJ to apply for a suppression order prohibiting
publication of an offender’s identity or whereabouts
(section 184(2)). Finally, the spectre of vigilantism is
anathema to a decent society and should be prevented,
not enabled.

On the other hand, there are powerful considerations
militating against the existence of sections 182-186.
First, there is a fundamental value in open courts.
Courts being open ‘keep the judge, while trying, under
trial’ to use the famous words of Jeremy Bentham
(Bentham 1843). It keeps the administration of justice
under public scrutiny. It keeps the administration of
government under public scrutiny. These are deep-
seated modern democratic values, and they should

be affirmed and maintained. Suppression orders
undermine, rather than enhance, public confidence

in the courts. Second, parents and families have a
right to know if a serious sex offender is residing
among them. Third, the community has a right to

be informed about the functioning of the system in
relation to serious sex offenders. Fourth, as a group,
paedophiles who are serious sex offenders are the
most recidivist of all major categories of offenders.
Fifth, the methodology of the paedophile is secrecy
and the law should not itself provide a veil of secrecy
to paedophiles. Finally, the risk of vigilantism can be
guarded against by specific provision, such as section
85L of the Community Protection (Offender Reporting)
Amendment Bill (No. 2) 2011 of Western Australia,
that proscribes conduct intended or likely to create
animosity towards or harassment of an identified
offender.

In a majority decision, the Inquiry, having weighed the
competing considerations set out above, has reached
the conclusion that Part 13 Division 1 of the SSO Act
(being sections 182-186) cannot be supported as
policy and should be repealed. Repeal would enhance
the protection of vulnerable children and would affirm
the principle of open courts.

The Inquiry is conscious that courts, from the High
Court to the Magistrates’ Court, have applied the
predecessor to sections 182-186 (section 42 of the
2005 Act (Vic)) that involved different procedures
most of which differences for present purposes are
immaterial) and have acted pursuant to it. The High
Court ruled that the (precedent) legislation was not
constitutionally invalid. The Magistrate, in July 2011,
sentenced Mr Hinch pursuant to it. The decision of the
High Court is authoritative, and the Magistrate acted
faithfully in accordance with the existing legislation.
The Inquiry makes no suggestion that the decisions
of the courts were wrong. Rather, it is the legislation
that is wrong, and the Inquiry by majority considers
it should be repealed. Protection for victims and
witnesses currently provided for in section 182(1) of
the SSO Act can be secured pursuant to other existing
legislation, including sections 18 and 19 of Supreme
Court Act 1986, sections 80 and 80AA of the County
Court Act 1958 and the common law.

Recommendation 50 (By majority)

Sections 182-186 of the Serious Sex Offenders
(Detention and Supervision) Act 2009, which
provides for the making of supression orders,
should be repealed.

Recommendation 50 is the recommendation of
the Chair and one Panel member. The other Panel
member’s view is as follows.

The minority view did not support repealing sections
182-186 of the SSO Act. This view weighed the
competing considerations differently. First, it gave
salience to the potential to protect children through
the rehabilitation of offenders being facilitated

by suppression orders. Second, it recognised the
importance of judicial discretion in selectively
determining the circumstances of individual cases.
In this respect it is noted that, in the past year, less
than a quarter of applications to the County Court for
suppression orders under these sections of the Act
were granted.
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14.9 Abuse of children through
electronic media

The term ‘electronic abuse’ describes unlawful sexual
behaviour involving children using computers or
mobile phones. Sexual offences against children
that are facilitated by the internet fall into two main
categories:

* Using the internet to target and ‘groom’ children for
the purposes of sexual abuse; and

* Producing and downloading indecent illegal images
of children from the internet and distributing them
(Davidson & Gottschalk 2011, p. 26).

The Australian Institute of Criminology notes that
‘opportunities for child sexual offenders and other
financially motivated criminals to sexually exploit
children’ are increasing with the advances in
information and communications technologies (Choo
2009, p. 1). Like all physical and sexual abuse, the
offences generally involve adult perpetrators and child
victims, although may involve child perpetrators. The
constitutional division of powers, as well as the ease
of distribution of images through the telephone and
internet, means that electronic abuse is legislated and
prosecuted by the states and territories as well as by
the Commonwealth.

Examples of electronic abuse are ‘online grooming’
and ‘sexting’. Online grooming refers to the behavior
of an adult who, using the internet, contacts a

child under 16 for the purpose of sexual abuse. The
relationship may continue online or in person (Virtual
Global Taskforce 2011) and may be prosecuted under
sections 474.26 and 474.27 of the Criminal Code Act
1995 (Cwlth) in some instances. Victoria is the only
Australian jurisdiction without online grooming laws.

‘Sexting’ is a term used to describe the sending of
sexually explicit text messages or images via a mobile
telephone or the internet. Where the images are

of a child, the law views sexting as the production,
distribution and possession of child pornography.
Sexting may be prosecuted under the child
pornography provisions of Division 1, Subdivision 13
of the Crimes Act 1958 (Victoria) or Part 10.6 of the
Criminal Code Act 19951 (Cwlth).

The Inquiry notes that, prompted by concerns that
minors engaging in sexting are charged under state
child pornography laws and consequently registered on
the Sex Offender Register, the Victorian Parliamentary
Law Reform Committee recently received a reference
to conduct an Inquiry into sexting. The Terms of
Reference are to consider: the incidence, prevalence
and nature of sexting in Victoria; the extent and
effectiveness of existing awareness and education
about the social and legal effect and ramifications

of sexting; and the appropriateness and adequacy of
existing laws, especially criminal offences and the
application of the sex offenders register (Law Reform
Committee 2011).

Recommendation 51

The Victorian Government should, consistent with
other Australian jurisdictions, enact an internet
grooming offence.

14.10 Child homicide and filicide
14.10.1 Child homicide

In 2008 amendments to the Crimes Act recognised
child homicide as an offence that is separate from
other homicides. Under section 5A of the Crimes Act,
child homicide is the killing of a child under the age
of 6 years, where the circumstances are such that it
would be considered manslaughter. The introduction
followed a number of homicide convictions where
the child victim was killed in the context of ongoing
physical abuse, and where there was public outcry over
the sentences, which were considered not to reflect
the gravity of the offence (for example, R v. McMaster
[2007] VSC133; DPPv. David Scott Arney [2007] VSCA
126).

Although the maximum penalty for child homicide is
equal to that for manslaughter (20 years), the offence
was introduced in an effort to encourage courts to
increase the sentences that were being imposed for
the killing of young children (Parliament of Victoria,
Legislative Assembly 2007, p. 4,412). The government
hoped that a discrete child homicide provision would
allow, over time, a distance to be formed between the
sentencing considerations applied in manslaughter
and child homicide cases (Parliament of Victoria,
Legislative Assembly 2007, p. 4,414). It is not yet
possible to assess whether the provisions are having
the desired effect.
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14.10.2 Sentencing for filicide

Filicide is the killing of a child by the child’s parent

or de facto parent. Filicide is a category of murder.
Tragically, in Victoria over the past 10 years, there
have been a number of instances of this crime. A most
disturbing fact is that within the category of filicide,
there has been a number of instances of the crime
performed with the intention of punishing the other
parent of the child (in most instances the mother),
whether to cause that parent long-suffering anguish,
or to deny that parent their right of care of the child,
or for spousal revenge, or for like intention. Further,
the killings have been by parents who have had the full
benefit of legal recourse, have been granted proper
access, and have not been denied parental rights.

The deliberate and intentional killing of a child by
one parent to punish the other parentis in the worst
category of murder.

Under section 3 of the Crimes Act 1958, the penalty
for murder is imprisonment for life or for a fixed

term of imprisonment. If the sentence imposed is

life imprisonment, a minimum term of imprisonment
before eligibility for parole is nearly always fixed.

It is rightly an exceptional course to refuse to fix a
minimum term. The Inquiry considers that filicide with
the intention of punishing the other parent should be
an exception to this normal standard.

The Inquiry considers that the normal sentence for
the intentional and deliberate killing of a child by
one parent to punish another parent should be life
imprisonment with no minimum term. The offence is:

* In the worst category of murder;

* The killing of a vulnerable child;

* The most profound breach of trust;

* Executed to punish an innocent parent; and

* Normally contemplated or premeditated.

Turning to relevant sentencing principles, the Inquiry
considers it is of limited relevance that the killer is
otherwise of good character. The normal reductionist
principle of reformation, so often of high importance in
sentencing, is here of marginal relevance. The principle
of special deterrence - that is, deterring the offender
from further crime - is relevant. The principles of
denunciation and of punishment have high relevance.
The principle of general deterrence - that is, deterring
others from like conduct - has the highest relevance

of all. The offence of filicide starts in the mind of the
offender. It develops over time. It is that psychological
pathway to which the principle of general deterrence
especially is applicable.

The present judicial standard for sentencing in

this category of murder is life imprisonment with a
lengthy minimum term before eligibility for parole.
Itis very much an exception that the sentence is life
imprisonment with no minimum term. With every
respect, the Inquiry considers that with this crime
the converse standard should be the position. That
is, the sentencing standard for this crime should

be life imprisonment with no minimum term, and
the exception should be life imprisonment with a
lengthy minimum term. Such a judicial standard, in
the Inquiry’s considered view, would properly mark
the character of this offence, and would do what the
sentencing court, within proper principle, can do to
protect vulnerable children.

In reaching its view, the Inquiry has had regard to the
applicable principles as to head sentence and minimum
term stated by the High Court in Bugmy v. The Queen
(1990) 169 CLR 525 and the authorities there referred
to. The Inquiry also has had regard to section 11(1) of
the Sentencing Act 1991, which relevantly provides:

[T]he court must, as part of the sentence, fix a period
during which the offender is not eligible for parole
unless it considers that the nature of the offence or
the past history of the offender makes the fixing of
such a period inappropriate.
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The Inquiry considers that ‘the nature of the offence’ of
intentional and deliberate killing of a child by a parent
in order to punish the other parentis a crime that
should attract the exception provided for in section
11(1).

The Inquiry does not recommend amendment to
section 3 of the Crimes Act 1958 for this crime, because
the Inquiry supports judicial discretion in sentencing.
Judicial experience demonstrates that there can

be genuine exceptions to sound general rules, and
room should be retained for the genuine exception.
However, the Inquiry considers that the present
judicial standard of sentencing for this most egregious
category of murder should attain a higher level.

The above observations do not apply to persons found
to be suffering relevant mental impairment at the time
of the offence, because they would not be guilty of the
offence of murder.

Unlike other sections in this Report, the Inquiry

here makes no formal recommendation. It makes no
recommendation to government to amend the relevant
legislation, for the reasons stated above. It makes no
recommendation to the judiciary, because it would be
inappropriate to do so. Rather, the Inquiry expresses
its considered view in the hope that it contributes to
community understanding of the true nature of this
crime, and to community expectation of the proper
sentencing standard for it.

Greater attention needs to be given to the potential
to prevent filicide of this nature. By analysing a
number of such cases, nationally and over a period of
time, it may be possible to identify common factors
and early warning signs that family law practitioners,
medical practitioners and others might use to identify
risks and help to prevent such tragedies. The Inquiry
recommends that such a study be undertaken by an
appropriate body, such as the Australian Institute of
Criminology.

In doing so, the Inquiry also considers that such a
study can draw on current research being undertaken
by organisations such as the Domestic Violence
Resource Centre of Victoria.

Recommendation 52

A national study should be undertaken to
improve current knowledge and understanding
of the causes of filicide and the behavioural
signs preceding filicide. Such a study could

be undertaken by a research body such as the
Australian Institute of Criminology.

14.11 Conclusion

Aspects of the legal framework designed to protect
children are operating as intended. However, the
Inquiry considers that the legal response to protecting
children can and should be strengthened. A number of
opportunities exist for the Victorian Government to do
s0.

Victoria’s vulnerable children and young people have
a right not only to protection, but also therapeutic
intervention for both their own needs and the needs
of their family members. Legislation that allows for
the provision of services to children and their families
should be amended to reflect that the best interest of
children should be a consideration in the delivery of
those services.

It should be made clear in legislation that the law
intends to protect children from child abuse through
the application of civil and criminal law. To ensure that
this is reflected in consistent and robust responses,
reporting should be supported and, in some cases,
obliged. A legislative recognition of child abuse as a
crime should be supported through better collection
of use of data on the flow of reports, investigations,
prosecutions and convictions for allegations of child
abuse. It is also critical that the investigation of
criminal allegations of child abuse continue to be
improved.
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